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The President 

PROCLAMATIONS 

Student Awareness of Drink Driving Awareness 
Month (Proc. 5186) 


Executive Agencies 


Agriculture Department 

See also Animal and Plant Health Inspection 
Service; Commodity Credit Corporation; Food 
Safety and Inspection Service. 

PROPOSED RULES 

Freedom of Information Act; implementation; fee 
schedule 


Alcohol, Tobacco and Firearms Bureau 
PROPOSED RULES 
Alcoholic beverages: 
Distilled spirits; straight whiskies of the same 
type; identity standard 
Wine labeling and advertising: 
Geographic brand names 
NOTICES 
Authority delegations: 
Associate Director (Compliance Operations) (2 
documents) 


Animal and Piant Heaith inspection Service 
RULES 
Livestock and poultry quarantine: 

Lethal avian influenza; interim 


Arts and Humanities, Nationa! Foundation 
NOTICES 
Meetings: 

Dance Advisory Panel 

Expansion Arts Advisory Panel (2 documents) 


Centers for Disease Controi 
NOTICES — 
Meetings: 
Laboratory investigations branch program review 


Coast Guard 

RULES 

Inland waterways navigation regulations: 
Lake Huron to Lake Erie, connecting waters; 
correction 


Commerce Department 
See also Foreign-Trade Zones Board; International 
Trade Administration; National Oceanic and 
Atmospheric Administration; Patent and 
Trademark Office. 
NOTICES 
Committees; establishment, renewals, terminations, 
etc.: 
International Legal Metrology Advisory 
Committee 


Commodity Credit Corporation 

NOTICES 

Loan and purchase programs: 
Tobacco 


Consumer Product Safety Commission 
NOTICES 
Meetings; Sunshine Act 


Defense Department 
NOTICES 
Defense Acquisition Regulatory (DAR) System 
questionnaire 
Meetings: 
DIA Advisory Committee 
Science Board task forces 


Economic Regulatory Administration 
NOTICES 
Electric energy transmission; exports to and 
imports from Canada or Mexico; authorizations, 
permits, etc.: 

Southern California Edison Co. 


Education Department 

NOTICES 

Meetings: 
Women's Educational Programs National 
Advisory Council; agenda additions 


Energy Department 
See also Economic Regulatory Administration; 
Federal Energy Regulatory Commission; Hearings 
and Appeals Office, Energy Department. 
NOTICES 
Meetings: 
Alternative Means of Financing and Managing 
Radioactive Waste Facilities Advisory Panel 


Environmental Protection Agency 

PROPOSED RULES 

Hazardous waste program authorizations: 
Georgia 

NOTICES 

Agency information collection activities under 

OMB review 

Air quality criteria: 
Polychlorinated dibenzo-p-dioxins; draft health 
assessment document; availability 

Toxic and hazardous substances control: 
Premanufacture notices review period extension 
(2 documents) 


Federal Aviation Administration 


RULES 
Airworthiness directives: 
DeHavilland 
Maule Aerospace Technology 
VOR Federal airways (2 documents) 
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Airworthiness standards: 
Rotorcraft airworthiness requirements; poll 
results 

Transition areas (3 documents) 


NOTICES 
Meetings: 

Aircraft Safety Data and Aircraft Registration 
Technical standard orders: 

Airborne navigation data storage system; inquiry 


Federal Communications Commission 

RULES 

Television stations; table of assignments: 
California 

NOTICES 

Meetings: 
Radio Broadcasting Advisory Committee 
Telecommunications Industry Advisory Group 


Federal Emergency Management Agency 
PROPOSED RULES 
Flood elevation determinations: 
California et al. 
NOTICES 
Disaster and emergency areas: 
Mississippi 
Radiological emergency; State plans: 
Wisconsin 


Federal Energy Regulatory Commission 
RULES 
Natural Gas Policy Act: 
Btu measurement adjustments; refund 
procedures; interim 
Ceiling prices; maximum lawful prices and 
inflation adjustment factors; correction 
NOTICES 
Hearings, etc.: 
Appalachian Power oe: 
Blue Dolphin Pipe Line Co. 
Colorado Water Resources & Power 
Development Authority 
Columbia Gas Transmission Corp. 
Delhi Gas Pipeline Corp. et al. 
East Tennessee Natural Gas Co. 
Gulftide Gas Corp. 
Michigan Gas Utilities Co. et al. 
Mississippi River Transmission Corp. 
Missouri Public Service Co. (2 documents) 


Northwest Pipeline Corp. 

Puget Sound Power & Light Co. 

Texas Gas Transmission Corp. 

Transcontinental Gas Pipe Line Corp. 
a applications (Amsterdam Associates 
et al.) 

Meetings; Sunshine Act 
Small power production and cogeneration facilities; 
qualifying status; certification applications, etc.: 

BBB Power Associates, Inc. (3 documents) 


Colorado Natural Energy, Inc. 
Idaho Natural Energy, Inc. (4 documents) 


Montana Natural Energy, Inc. (2 documents) 
Tensleep Hydroelectric, Inc. 
Wyoming Natural Energy, Inc. 


Federal Home Loan Bank Board 

PROPOSED RULES 

Federal Savings and Loan Insurance Corporation: 
Interest-rate-risk management 

NOTICES 

Applications, etc.: 
First American Federal Savings & Loan 
Association 
First Federal Savings & Loan Association of 
Delaware 


‘Conservator appointments: 


Scandia Savings & Loan Association, Des 
Moines, lowa 


Federal Railroad Administration 
PROPOSED RULES 
Railroad power brakes; special safety inquiry 


Federal Reserve System 
RULES 
Interest on deposits (Regulation Q): 
Early withdrawal penalty; temporary 
suspensions; New Jersey and New York 
NOTICES 
Bank holding company applications, etc.: 
Equitable Bancorporation 
F. S. Bancorp et al. 


Fish and Wildlife Service 

PROPOSED RULES 

Endangered and threatened species: 
White River springfish and Hiko White River 
springfish 

Public entry and use: 
Ruby Lake National Wildlife Refuge, Nev.; 
extension of time 


Food and Drug Administration 

RULES 

Animal drugs, feeds, and related products: 
Wellcome Animal Health, Inc.; sponsor name 
change 

NOTICES 

Biological products and human drugs: 
Stability studies, submission of supporting 
documentation; draft guidelines 

Human drugs: 
Methods validation in new drug applications, 
submission of supportive analytical data; draft 
guideline 


. Food Safety and Inspection Service 


NOTICES 

Meat and poultry inspection: 
Standards and Labeling Division (SLD) policy 
memoranda 


Foreign-Trade Zones Board 
NOTICES 
Applications, etc.: 

Alabama 

Delaware 


Health and Human Services Department 

See Centers for Disease Control; Food and Drug 
Administration; Nationa! Institutes of Health; 
Social Security Administration. 
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Hearings and Appeais Office, Energy Department 
NOTICES 


Special refund procedures; implementation and 
inquiry (2 documents) 


Housing and Urban Development Department 


Community development block grants: 
Indian tribes and Alaskan native villages; 
allocation of funds 

NOTICES 

Federal National Mortgage Association: 
Second mortgages purchase program; inquiry 


interior 

See Fish and Wildlife Service; Land Management 
Bureau; National Park Service; Surface Mining 
Reclamation and Enforcement Office. 


internal Revenue Service 
RULES 
Procedure and administration: 
Indian tribal governments treated as States for 
certain purposes; temporary 
PROPOSED RULES 
Income taxes: 
Cafeteria plans (employee benefits) 
Cafeteria plans (employee benefits); hearing 
Procedure and administration: 
Indian tribal governments treated as States for 
certain purposes 


international Trade Administration 

NOTICES 

Antidumping: 
Circular welded carbon steel pipes and tubes 
from Korea 
Circular welded carbon steel pipes and tubes 
from Taiwan 

Countervailing duties: 
Carbon steel wire rod from Czechoslovakia 
Carbon steel wire rod from Poland 
Non-rubber footwear from Spain 


interstate Commerce Commission 

NOTICES 

Motor carriers: 
Agricultural cooperative transportation; filing 
notices 

Rail carriers: 
Non-coal commodities; maximum reasonableness 
guidelines; petition denied 

Railroad operation, acquisition, construction, etc.: 
Chicago & North Western Transportation Co. 


Justice Department 

NOTICES 

Voting Rights Act certifications: 
Edgecombe County, N,C. 


Labor Department 
See Occupational Safety and Health 
Administration. 


Land Management Bureau 

NOTICES 

Classification of public lands: 
California (2 documents) 
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Opening of public lands: 
Washington; correction 


Merit Systems Protection Board 

NOTICES 

Prohibited personnel practices; significant action 
review; inquiry 


National Aeronautics and Space Administration 
PROPOSED RULES 
Space transportation system: 

Nonscientific payloads 


National Highway Traffic Safety Administration 
NOTICES 


Motor vehicle safety standards; exemption 
petitions, etc.: 
General Motors Corp. 


National Institutes of Health 

NOTICES 

Meetings: 
Environmental Health Sciences National 
Advisory Council; date change 
Neurological and Communicative Disorders and 
Stroke Institute, National; Scientific Counselors 
Board 


National Oceanic and Atmospheric 

Administration 

PROPOSED RULES 

Fishery conservation and management: 
American lobster; withdrawn 


National Park Service 

RULES 

General regulations, public use and recreation 
activities; trapping; correction 

NOTICES 

Glen Canyon National Recreation Area; converting 
existing oil and gas leases to combined 
hydrocarbon leases; inquiry 


National Science Foundation 
NOTICES 
Meetings: 

Biophysics Program Advisory Panel 


Nuclear Regulatory Commission 
NOTICES 
Agency information collection activities under 
OMB review 
Committees; establishment, renewals, terminations, 
etc.: 

Atomic Safety and Licensing Appeal Board 


Occupational Safety and Health Administration 
PROPOSED RULES 

Testing and certification; workplace equipment and 
materials; extension of time 


Patent and Trademark Office 
RULES 
Patent cases: 
Foreign filing license procedure; effective date 
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Personnel Management Office 

RULES 

Life insurance; basic, and standard, additional, and 
family optional; reduction of premiums 


Railroad Retirement Board 
NOTICES 


Meetings; Sunshine Act 19432 


Securities and Exchange Commission 
PROPOSED RULES 
Investment companies: 
Pricing of initial purchase payment for variable 
annuity contract 
Securities: 
National market system securities designation 
NOTICES 
Hearings, etc.: 
Merrill Lynch Institutional Fund, Inc., et al. 
Meetings; Sunshine Act 
Self-regulatory organization; proposed rule 
changes: 
American Stock Exchange, Inc. 
National Association of Securities Dealers, Inc. 
New York Stock Exchange, Inc. (2 documents) 
Self-regulatory organizations; unlisted trading 
privileges: { 
Pacific Stock Exchange, Inc. 


Small Business Administration 

PROPOSED RULES 

Small business investment companies: 
User fees for purchased or guaranteed 
debentures; correction 


Social Security Administration 
NOTICES 
Organization, functions, and authority delegations 


State Department 
NOTICES 
Meetings: 
Overseas Schools Advisory Council 
Shipping Coordinating Committee (2 documents) 


Surface Mining Reclamation and Enforcement 

Office 

PROPOSED RULES 

Extraction of coal incidental to extraction of other 

minerals; advance notice 

Permanent program submission; various States: 
Montana; comment period reopened 


Synthetic Fuels Corporation 
NOTICES 
Synthetic fuels projects, competitive solicitations; 
availability, etc.: 
Coal, lignite gasification or liquefaction retrofit 
projects 


Transportation Department 

See Coast Guard; Federal Aviation Administration; 
Federal Railroad Administration; National 
Highway Traffic Safety Administration. 


Treasury Department 
See Alcohol, Tobacco and Firearms Bureau; 
Internal Revenue Service. 


United States Information Agency 
NOTICES 
Meetings: 
Public Diplomacy, U.S. Advisory Commission 


Separate Parts in This issue 


Part Il 
Department of the Interior, National Park Service 


Reader Aids 

Additional information, including a list of public 
laws, telephone numbers, and finding aids, appears 
in the Reader Aids section at the end of this issue. 
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A cumulative list of the parts affected this month can be found in 
the Reader Aids section at the end of this issue. 


* 39 (2 documents) 
71 (2 documents). 
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Title 3— 
The President 


[FR Doc 84-12361 


Presidential Documents 


Proclamation 5186 of May 3, 1984 


Student Awareness of Drunk Driving Month, 1984 


By the President of the United States of America 


A Proclamation 


As school sessions come to a close, students will have greater opportunities to 
drive on our streets and highways. Students, like all motor vehicle operators, 
have a responsibility to adhere to the principle of “safety first.” Driving while 
under the influence of alcohol and other drugs is destructive not only to the 
irresponsible driver, but to others—those who are injured or killed in the 
resulting motor vehicle accidents. Whether the victims are close friends or 
total strangers, the injury and loss of life are tragic. 


We are losing lives unnecessarily, and the economic cost to America is 
billions of dollars each year. These statistics cannot reflect the devastating 
grief of families and friends as they view the senseless loss of their loved 
ones. This grief is repeated many times. Alcohol-related accidents kill twenty- 
five thousand persons each year. 


Our young people are particularly vulnerable when they combine youthful 
exuberance and lack of driving experience with alcohol- or drug-impaired 
judgement and reflexes. Alcohol-related accidents are the leading cause of 
death for our young people between 16 and 24 years of age. 


Fortunately, there has been a ground swell of awareness and action through 
such initiatives as the Presidential Commission on Drunk Driving, Mothers 
Against Drunk Drivers (MADD), Students Against Driving Drunk (SADD), and 
the activities of numerous other citizens groups. Also, over the last decade the 
U.S. Department of Education has developed alcohol and drug abuse educa- 
tion programs which have reached approximately five million students and 
indirectly affected millions more. 


To emphasize the combined efforts of the Government and private sector 
organizations to combat the hazards of drunk driving to the youth of our 
Nation, the Congress, by House Joint Resolution 443, has designated the month 
of June 1984 as “Student Awareness of Drunk Driving Month.” 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby proclaim the month of June 1984 as Student Awareness of 
Drunk Driving Month. I encourage all citizens to observe this important month 
by participating in appropriate ceremonies and activities planned by govern- 
mental agencies, individuals, and private associations and _ institutions 
throughout the country to educate our young people about the tragic conse- 
quences of drunk driving. 


IN WITNESS WHEREOF, I have hereunto set my hand this third day of May, 
in the year of our Lord nineteen hundred and eighty-four, and of the Independ- 
ence of the United States of America the two hundred and eighth. 


nic Cice. 








Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week, 


OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Parts 870, 871, 872, and 873 


Basic Life Insurance, Standard 
Optional Life Insurance, Additional 
Optional Life Insurance and Family 
Optional Life Insurance 


AGENCY: Office of Personnel 
Management. 


ACTION: Final rulemaking. 


SUMMARY: The Office of Personnel 
Management has re-evaluated the 
premium rates for basic insurance and 
the three forms of optional coverage on 
the basis of improved mortality 
experience and higher investment yields 
earned by the Federal Employee's Group 
Life Insurance (FEGLI) Fund. This re- 
evaluation has resulted in reduced 
premiums for practically all Federal 
employees effective with the first full 
pay period beginning on or after May 1, 
1984. For retirees, any reduction in 
premium levels will be reflected in the 
June 1, 1984, annuity check. 


EFFECTIVE DATE: May 1, 1984. 


FOR FURTHER INFORMATION CONTACT: 
John Ray (202) 632-9677. 


SUPPLEMENTARY INFORMATION: Pursuant 
to section 553(d)(3) of title 5 of the 
U.S.C., the director finds that good cause 
exists to make these amendments 
effective in less than 30 days. The 
regulation changes are being made 
effective May 1, 1984, to reduce the 
premium required of individuals insured 
under the FEGLI Program at the earliest 
date administratively possible. 


E.O. 12291, Federal Regulation 


OPM has determined that this is not a 
major rule as defined under section 1(b) 
of E.O. 12291, Federal Regulation. 


Regulatory Flexibility Act 


I certify that within the scope of the 
Regulatory Flexibility Act, these 
regulation changes will not have a 
significant impact on a substantial 
number of small. entities because it 
affects Federal employees only. 


List of Subjects in 5 CFR Parts 870, 871, 
872, and 873 


Administrative practice and 
procedure, Government employees, Life 
insurance, Retirement, Workers’ 
compensation. 


Office of Personnel Management. 
Donald J. Devine, 
Director. 


Accordingly, title 5 of the CFR is 
amended as follows: 


PART 870—BASIC LIFE INSURANCE 


1. In § 870.401, paragraphs (a), (b), 
and (f)(1) are revised as follows: 


§ 870.401 Withhoidings and contributions. 


(a) During each pay period in which 
an insured employee is in pay status for 
any part of the period, $0.22 for each 
$1,000 of the employee’s BIA shail be 
withheld from the biweekly pay of the 
employee. The amount withheld from 
the pay of an employee who is paid on 
other than a biweekly basis is 
determined at a proportionate rate, 
adjusted to the nearest one-tenth of one 
cent. 

(b) The amount withheld from the pay 
of an insured employee whose annual 
pay is paid during a period shorter than 
52 workweeks is the sum obtained by 
converting the biweekly rate of $0.22 for 
each $1,000 of the employee's BIA to an 
annual rate and prorating the annual 
rate over the number of installments of 
pay regulatory paid during the year. 


* * * 


(f)(1) Except as provided under 
paragraph (g) of this section, an insured 
person who elects continued basic life 
insurance coverage during receipt of 
annuity or compensation payments as 
provided under § 870.601(c)(2) or 
§ 876.701(c){2) (maximum reduction of 75 
percent after age 65) shall have withheld 
from his/her payments basic life 
insurance withholdings at the monthly 
rate (for annuitants) of $0.477 for each 
$1,000 of the BIA or at the weekly rate 
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(for compensationers) of $0.11 for each 
$1,000 of the BIA. 


* * * * * 


PART 871—STANDARD OPTIONAL 
LIFE INSURANCE 


2. In § 871.401, paragraph (c) is revised 
as follows: 


§ 871.401 Withhoidings. 


+ 7 * * * 


(c) The biweekly full cost per $10,000 
of additional optional insurance (and for 
an annuitant or compensationer, of 
standard optional life insurance), until 
determined by OPM on the basis of 
experience to be otherwise, is: 


The amount withheld from pay, 
annuity or compensation paid on other 
than a biweekly period shall be 
determined at a proportionate rate, 
adjusted to the nearest cent. 


* 7 * * . 


PART 872—ADDITIONAL OPTIONAL 
LIFE INSURANCE 


3. In § 872.401, paragraph (c) is 
revised as follows: 


§ 872.401 Withholdings. 

(c) The biweekly full cost per $1,000 of 
additional optional insurance in force, 
until determined by OPM on the basis of 
experience to be otherwise, is: 


The amount withheld from pay, 
annuity or compensation paid on other 
than a biweekly period shall be 
determined at a proportionate rate, 
adjusted to the nearest one-tenth of one 
cent. 


o * * * * 
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PART 873—FAMILY OPTIONAL LIFE 
INSURANCE 


4. In § 873.401, paragraph (c) is 
revised as follows: 


§ 873.401 Withholdings. 

(c) The biweekly cost of family 
optional insurance applicable to 
employees, annuitants and 
compensationers (not:family members), 
until determined by OPM on the basis of 
experience to be otherwise, is: 


For persons ages 35 through 39 .. 


The amount withheld from pay, 
annuity or compensation paid on other 
than a biweekly period shall be 
determined at a proportionate rate, 
adjusted to the nearest cent. 

* . * * . 

Authority: 5 U.S.C. 8716 
[FR Doc. 84~12191 Filed 54-84; 8:45 am] 

BILLING CODE 6325-01-M 


DEPARTMENT GF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


9 CFR Part 81 
[Docket No. 84-037] 


Lethal Avian influenza 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Interim rule. 


SUMMARY: This document amends the 
Lethal Avian Influenza interim rule by 
allowing poultry eggs for use as food 
which were laid outside of a 
quarantined area and which were 
subsequently moved into a quarantined 
area to an egg processing (cleaning, 
sanitizing, and repackaging) plant to be 
moved interstate from the egg 
processing plant under certain 
conditions. This action is warranted to 
remove unnecessary regulation of the 
interstate movement from quarantined 
areas of such eggs. 

DATES: Effective date is May 1, 1984. 
Written comments must be received on 
or before July 6, 1984. 

ADDRESS: Written comments should be 
sumitted to Thomas O. Gessel, Director, 
Regulatory Coordination Staff, APHIS, 
USDA, Room 728, Federal Building, 6505 
Belcrest Road, Hyattsville, MD 20782. 
Written comments received may be 


inspected at Room 728 of the Federal 
Building, 8 a.m. to 4:30 p.m., Monday 
through Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Dr. William W. Buisch, Chief, National 
Emergency Field Operations Staff, VS, 
APHIS, USDA, Room 747, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, 301-436-8073. 


SUPPLEMENTARY INFORMATION: 


Background 


This document amends the Lethal 
Avian Influenza interim rule which is set 
forth in 9 CFR Part 81.(48 FR 51422- 
51423, 51798, 52420-52427, 52885-52887, 
53586, 53678-53679, 53679-53681, 53997, 
54574-54575, 55402-55405, 55722, 57474— 
57475, 49 FR 368-369, 2742-2744, 3446- 
3448, 3494, 3839-3845, 5723-5724, 7978- 
7979, 8582-8583, 8412-8415, 8582-8583, 
13863-13864). Among other things, the 
interim rule designates portions of 
Pennsylvania and Virginia as 
quarantined areas and prohibits or 
restricts certain interstate mpvements 
from quarantined areas of poultry, 
poultry eggs, and other items because of 
lethal avian influenza. 

Lethal avian influenza is defined as a 
disease of poultry caused by any form of 
H5 influenza virus that is determined by 
the Deputy Administrator to have 
spread from the 1983 outbreak in poultry 
in Pennsylvania. 


Poultry Eggs for Use as Food 


The interim rule contains provisions 
for the interstate movement from 
quarantined areas of poultry eggs for 
use as food in accordance with 
safeguards designed to prevent the 
spread of lethal avian influenza. Under 
§ 81.6(d)(1), poultry eggs for use as food 
may be moved interstate under certain 
conditions from the premises within a 
quarantined area where the eggs are 
laid to a federally inspected egg 
products processing plant (breaker 
plant). Also, under § 81.6(d)(2), poultry 
eggs for use as food may be moved 
interstate from a quarantined area under 
certain conditions if the operator of the 
premises where the eggs are laid is 
participating in the lethal avian 
influenza surveillance program. 

Further, under the provisions of 
§ 81.6(d)(3), redesignated by this 
document as § 81.6(d)(4), the interim rule 
provides that under certain conditions 
any poultry eggs may be moved 
interstate from a quarantined area under 
the supervision of a Federal or State 
inspector for incineration, rendering, or 
burial in a landfill. 

This document changes the interim 
regulations to establish provisions to 
allow the interstate movement from 


Federal Register / Vol. 49, No. 89 / Monday, May 7, 1984 / Rules and Regulations 


quarantined areas of poultry eggs for 
use as food which originate outside of 
the quarantined areas. In this 
connection, the interim rule is amended 
by adding the following new § 81.6(d)(3): 
Pursuant to a permit, poultry eggs for use 
as food which were laid outside of a 
quarantined area and which were 
subsequently moved into a quarantined area 
to an egg processing (cleaning, sanitizing, and 
repackaging) plant may then be moved 
interstate from the egg processing plant if 
prior to movement such eggs are washed free 
of adhering material and rinsed with warm 
water containing not less than 50 p/m nor 
more than 200 p/m of available chlorine or its 
equivalent, if such eggs are moved in new 
cartons for retail sale, and if the operator of 
the egg processing plant is operating under an 
APHIS compliance agreement whereby the 
operator of the processing plant agrees to 
comply with the provisions of this Part. 


It was intended that the interim rule also 
allow poultry eggs for use as food to be 
moved interstate under such conditions, 
but these provisions inadvertently were 
not included in the interim rule. 

Eggs laid outside the quarantined area 
would not present a risk of carrying 
lethal avian influenza virus. Further, the 
additional requirements concerning 
washing and rinsing are necessary as a 
precautionary measure to destroy 
surface pathogens in the unlikely event 
that the surface of the eggs would 
become contaminated with lethal avian 
influenza virus in the quarantined area 
prior to movement interstate. 

Eggs moved to an egg processing plant 
are repacked in new cartons for retail 
sale after being cleaned and sanitized. 
The use of new cartons would help 
insure that the cartons would not be 
contaminated with lethal avian 
influenza virus. 

The permit requirements and the 
compliance agreement requirements are 
necessary to help insure that persons 
moving the restricted articles and the 
operators of the affected processing 
plants understand and comply with the 
requirements of the interim rule. 


Emergency Action, Executive Order, and 
Regulatory Flexibility Act 


Dr. John K. Atwell, Deputy 
Administrator of the Animal and Plant 
Health Inspection Service for Veterinary 
Services, has determined that an 
emergency situation exists which 
warrants publication of this interim rule 
without prior opportunity for public 
comment. The local source of supply of 
eggs for processing plants within the 
quarantined area has been reduced due 
to the depopulation of many poultry 
flocks within the quarantined area. 
Immediate action is warranted to 
remove unnecessary regulation of the 
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interstate movement from quarantined 
areas of eggs originating outside of 
quarantined areas. This action will 
allow egg processors located inside the 
quarantined area to process eggs 
originating outside the quarantined area 
and to ship them interstate. This will 
help them to maintain their markets. 

Further, pursuant to the 
administrative procedure provisions in 5 
U.S.C. 553, it is found upon good cause 
that prior notice and other public 
procedures with respect to this interim 
rule are contrary to the public interest; 
and good cause is found for making this 
interim rule effective upon signature. 
Comments are solicited for 60 days after 
publication of this document. A final 
document discussing comments received 
and any amendments required will be 
published in the Federal Register. 

The emergency nature of this action 
makes it impracticable for the Agency to 
follow the procedures of Executive 
on 12291 with respect to this interim 
rule. 

This emergency situation also makes 
compliance with section 603 and timely 
compliance with section 604 of the 
Regulatory Flexibility Act impracticable. 
Since this action may have a significant 
economic impact on a substantial 
number of small entities, the Final 
Regulatory Impact Analysis, if required, 
will address the issues required in 
section 604 of the Regulatory Flexibility 
Act. 


List of Subjects in 9 CFR Part 81 


Animal diseases, Poultry and poultry 
products, Transportation. 


PART 81—LETHAL AVIAN INFLUENZA 


Under the circumstances referred to 
above, the lethal avian influenza interim 
rule in 9 CFR Part 81 is amended by 
redesignating paragraph (3) of § 81.6(d) 
as paragraph (4) and adding a new 
paragraph (3) to read: 


§81.6 Restricted articles. 


* * * * * 


(d) ee * 

(3) Pursuant to a permit, poultry eggs 
for use as food which were laid outside 
of a quarantined area and which were 
subsequently moved into a quarantined 
area to an egg processing (cleaning, 
sanitizing, and repackaging) plant may 
then be moved interstate from the egg 
processing plant if prior to movement 
such eggs are washed free of adhering 
material and rinsed with warm water 
containing not less than 50 p/m nor 
more than 200 p/m of available chlorine 
or its equivalent, if such eggs are moved 
in new cartons for retail sale, and if the 


operator of the egg processing plant is 
operating under an APHIS compliance 
agreement whereby the operator of the 
processing plant agrees to comply with 
the provisions of this Part. 

* * * * * 

Authority: Sec. 2, 23 Stat. 31, as amended; 
secs. 4-8, 23 Stat. 31-33, as amended; secs. 1- 
3, 32 Stat. 791, 792, as amended; secs. 1-4, 33 
Stat. 1264, 1265, as amended; 41 Stat. 699; sec. 
2, 65 Stat. 693; secs. 2-3, 5-6, and 11, 76 Stat. 
129-132; 76 Stat. 663, 7 U.S.C. 450, 21 U.S.C. 
111-113, 114a-1, 115-117, 119-126, 130, 134a, 
134b, 134d, 134e, 134f; 7 CFR 2.17, 2.51, and 
371.2(d). 

Done at Washington, D.C., this 1st day of 
May, 1984. 

D. F. Schwindaman, 

Acting Deputy Administrator, Veterinary 
Services. 

[FR Doc. 84-12241 Filed 5~4-84; 8:45 am] 

BILLING CODE 3410-34-M 


FEDERAL RESERVE SYSTEM 


12 CFR Part 217 
[Docket No. R-0518] 


Regulation Q; Interest on Deposits; 
Temporary Suspension of Early 
Withdrawal Penalty; New Jersey and 
New York 


AGENCY: Federal Reserve System. 
ACTION: Temporary suspension of the 


Regulation Q early withdrawal penalty. 


SUMMARY: The Board of Governors, 
acting through its Secretary, pursuant to 
delegated authority, has suspended 
temporarily the Regulation Q penalty for 
the withdrawal of time deposits prior to 
maturity from member banks for 
depositors affected by severe storms 
and flooding in designated areas of New 
Jersey and New York. 

EFFECTIVE DATE: April 12, 1984, for the 
designated counties in New Jersey; April 
17, 1984, for the designated areas in New 
York, and will remain in effect until 
12:00 midnight, October 17, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Daniel L. Rhoads, Attorney (202/452- 
3711), Legal Division, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551. 
SUPPLEMENTARY INFORMATION: On April 
12, 1984, pursuant to section 301 of the 
Disaster Relief Act of 1974 (42 U.S.C. 
5141) and Executive Order 12148 of July 
15, 1979, the President, acting through 
the Director of the Federal Emergency 
Management Agency, designated the 
New Jersey counties of Atlantic, Bergen, 
Cape May, Essex, Monmouth, Morris, 
Ocean and Passaic major disaster areas. 
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On April 17, 1984 the President 
designated the New York counties of 
Nassau, Orange, Rockland, Suffolk, 
Sullivan, Ulster and Westchester, and 
the City of Yonkers major disaster 
areas. The Board regards the President's 
actions as recognition by the Federal 
government that a disaster of major 
proportions had occurred. The 
President's designations enable victims 
of the disaster to qualify for special 
emergency financial assistance. The 
Board believes it appropriate to provide 
an additional measure of assistance to 
victims by temporarily suspending the 
Regulation Q early withdrawal penalty 
(12 CFR 217.4(d)). The Board’s action 
permits a member bank, wherever 
located, to pay a time deposit before 
maturity without imposing this penalty 
upon a showing that the depositor has 
suffered property or other financial loss 
in the disaster areas as a result of the 
severe storms, coastal storms and 
flooding beginning on or about March 
28, 1984. A member bank should obtain 
from a depositor seeking to withdraw a 
time deposit pursuant to this action a 
signed statement describing fully the 
disaster-related loss. This statement 
should be approved and certified by an 
officer of the bank. This action will be 
retroactive to April 12, 1984 for the 
designated New Jersey counties and 
April 17, 1984 for the designated areas in 
New York, and will remain in effect 
until 12 midnight, October 17, 1984. 


List of Subjects in 12 CFR Part 217 


Advertising, Banks, banking, Federal 
Reserve System, Foreign banking. 

In view of the urgent need to provide 
immediate assistance to relieve the 
financial hardship being suffered by 
persons in the designated disaster areas 
directly affected by the severe storms, 
coastal storms and flooding, good cause 
exists for dispensing with the notice and 
public participation provisions in 
section 553(b) of Title 5 of the United 
States Code with respect to this action. 
Because of the need to provide 
assistance as soon as possible and 
because the Board's action relieves a 
restriction, there is good cause to make 
this action effective immediately. 

By order of the Board of Governors, acting 
through its Secretary, pursuant to delegated 
authority, May 1, 1984. 

James McAfee, 

Associate Secretary of the Board. 
[FR Doc. 84~12183 Filed 54-84; 8:45 am] 
BILLING CODE 6210-01-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 84-CE-9-AD; Amdt. 39-4858] 


Airworthiness Directives; DeHavilland 
DHC-2 MK. | (L-20A, YL-20, U-6 and 
U-6A), MK. Il, Beaver, MK. Ill Turbo 
Beaver Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new Airworthiness Directive (AD), 
applicable to DeHavilland DHC-2 MK. I 
(L-20A, YL-20, U-6 and U-6A), MK. II 
and MK. III series airplanes which 
requires repetitive inspection of the 
horizontal torque tube at the base of the 
control column. Cracks in these tubes 
have been reported, which could cause 
loss of control of the airplane. These 
inspections will detect the cracks before 
failure occurs. 

DATES: Effective date: May 10, 1984. 
Compliance: As prescribed in the body 
of the AD. 

ADDRESSES: Service Bulletin (SB) No. 2/ 
28, Revision B, dated May 13, 1983, 
applicable to this AD may be obtained 
from the DeHavilland Aircraft of 
Canada Ltd., Downsview, Ontario, 
Canada M3K 1Y5. A copy of this 
information is also contained in the 
Rules Docket, FAA, Office of the 
Regional Counsel, Room 1558, 601 East 
12th Street, Kansas City, Missouri 64106. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Alfred A. Maila, Aerospace 
Engineer, Airframe Section, ANE-172, 
Federal Aviation Administration, New 
York Aircraft Certification Office, New 
England Region, 181 South Franklin 
Avenue, Valley Stream, New York 
11581; Telephone (516) 791-6220. 
SUPPLEMENTARY INFORMATION: There 
have been three reports of cracked 
horizontal torque tubes at the base of 
the control column on DeHavilland 
DHC-2 series airplanes which could 
cause loss of control of the airplane. 
Investigation has revealed that the 
probable cause of the damage is 


associated with ground gust loadings on. 


unconstrained elevator surfaces while 
the aircraft was parked. As a result, 
DeHavilland has issued Service Bulletin 
No. 2/28, Revision B, which requires 
repetitive inspection of the horizontal 
torque tube at the base of the control 
column every 200 hours time-in-service 
and replacement or repair of cracked 
components. Transport Canada who has 
responsibility and authority to maintain 


the continuing airworthiness of these 
airplanes in Canada has issued 
Canadian AD No. CF-84-01 (01/04/84) 
codifying the DeHavilland Service 
Bulletin No. 2/28, Revision B, and the 
actions recommended therein by the 
manufacturer as mandatory to assure 
the continued airworthiness of the 
affected airplanes. On airplanes 
operated under Canadian registration, 
this action has the same effect as an AD 
on airplanes certified for operation in 
the United States. The FAA relies upon 
the certification of Transport Canada 
combined with FAA review of pertinent 
documentation in finding compliance of 
the design of these airplanes with the 
applicable United States airworthiness 
requirements and the airworthiness and 
conformity of products of this design 
certificated for operation in the United 
States. 

’ The FAA has examined the available 
information related to the issuance of 
the DeHavilland SB No. 2/28, Revision 
B, and the mandatory classification of 
this Service Bulletin by Transport 
Canada. 

Based on the foregoing, the FAA has 
determined that the condition addressed 
by the DeHavilland Service Bulletin No. 
2/28, Revision B, is an unsafe condition 
that may exist on other products of the 
same type design certificated for 
operation in the United States, the 
extent and severity of which is not fully 
known. Therefore, in order to factually 
determine the severity of this unsafe 
condition, a report as to the findings 
positive or negative, obtained by the 
initial inspection, shall be sent to the 
FAA. (The paper work reporting 
requirement has been cleared by the 
Office of Management and Budget under 
Clearance Number 2100 0056.) 

Therefore, an AD is being issued 
requiring a repetitive visual inspection 
of the horizontal torque tube at the base 
of the control column and a one time 
report, on DeHavilland DHC-2 MK. I (L- 
20A, YL-20, U-6 and U-6A), MK. II and 
MK. III series airplanes. 

Because an emergency condition 
exists that requires the immediate 
adoption of this regulation, it is found 
that notice and public procedure hereon 
are impractical and contrary to the 
public interest, and good cause exists 
for making this amendment effective in 
less than 30 days. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
§ 39.13 of the Federal Aviation 
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Regulations (14 CFR 39.13) is amended 
by adding the following new AD. 


DeHavilland: Applies to all Models DHC-2 
MK. I (L-20A, YL-20, U-6 and U-6A), 
MK. II Beaver and MK. III Turbo Beaver 
series airplanes certificated in any 
category. 

Compliance: Required as indicated, unless 
already accomplished. 

To prevent the failure of the horizontal 
torque tube at the base of the control column 
which may cause loss of airplane control, 
accomplish the following: 

(a) Within the next 50 hours time-in-service 
after the effective date of this AD, unless 
accomplished within the last 150 hours time- 
in-service, and subsequently at intervals 
thereafter not to exceed 200 hours time-in- 
service from the last inspection, visually 
inspect the control column lower sub- 
assembly, P/N C2CF843A (single control 
column) and C2CF1977AND (dual control 
column) for cracks in accordance with 
DeHavilland Service Bulletin No. 2/28, 
Revision B, dated May 13, 1983, Section 
Accomplishment Instructions paragraphs 1a, 
1b, 1c, and 1f or an FAA approved 
equivalent. 

(b) If no cracks are found, return the 
airplane to service and repeat the inspections 
required by paragraph (a) of this AD. 

(c) If cracks 0.5 inch or less in length in the 
weld area are found in the control column 
assembly P/N C2CF843A (single control 
column) and C2CF1977AND (dual control 
column), repair the above-noted assembly 
prior to further flight as instructed in the 
Accomplishment Instructions Section of 
Service Bulletin No. 2/28 Revision B. 

(d) If cracks longer than 0.5 inch are found 
in the control column assembly P/N 
C2CF843A (single control column) and * 
C2CF1977AND (dual control column), replace 
the assembly prior to further flight as 
instructed in the Accomplishment 
Instructions Section of Service Bulletin No. 2/ 
28 Revision B. 

(e) Aircraft maintenance record entries 
shall be made and a report in writing of the 
initial inspection findings, positive or 
negative, shall be made to the FAA, New 
York Aircraft Certification Office, New 
England Region, Attention: ANE-172, 181 
South Franklin Avenue, Valley Stream, New 
York 11581. A negative finding report shall 
include the time-in-service of the aircraft and 
of the component. A positive finding report 
shall include the above information and state 
the location and length of any crack found. 
Reports may be submitted by letter to the 
New England Region, or through the 
Malfunction or Defect (M or D) procedure. 
(The paper work reporting requirement has 
been cleared by the Office of Management 
and Budget under Clearance Number 2100 
0056.) 

(f) The airplane may be flown in 
accordance with Federal Aviation Regulation 


. 21.197 to a location where this AD can be 


accomplished. 

(g) Alternate methods of compliance with 
this AD may be used when they provide an 
equivalent level of safety and are approved 
by the Manager, New York Aircraft 
Certification Office, FAA New England 
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Region, 181 South Franklin Avenue, Valley 
Stream, New York 11581. 

(h) The repetitive inspection interval 
required by (a) may be increased by the 
Manager, New York Aircraft Certification 
Office, FAA New England Region upon 
receipt of substantiating data submitted 
through an FAA Maintenance Inspector. 


This amendment becomes effective on 
May 10, 1984. 


(Secs. 313(a), 601 and 603 of the Federal 
Aviation Act of 1958, as amended (49 U.S.C. 
1354(a), 1421 and 1423); 49 U.S.C. 106(g) 
(Revised, Pub. L. 97-449, January 12, 1983); 
§ 11.89 of the Federal Aviation Regulations 
(14 CFR 11.89)) 

Note.—The FAA has determined that this 
regulation is an emergency regulation that is 
not major under Section 8 of Executive Order 
12291. It is impracticable for the agency to 
follow the procedures of Order 12291 with 
respect to this rule since the rule must be 
issued immediately to correct an unsafe 
condition in aircraft. It has been further 
determined that this document involves an 
emergency regulation under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979). If this action is 
subsequently determined to involve a 
significant regulation, a final regulatory 
evaluation or analysis, as appropriate, will be 
prepared and placed in the regulatory docket 
(otherwise, an evaluation is not required). A 
copy of it, when filed, may be obtained by 
contacting the Rules Docket under the 
caption “ADDRESSES” at the location 
identified. 

Issued in Kansas City, Missouri, on April 
25, 1984. 

Murray E. Smith, 

Director, Central Region. 

(FR Doc. 64-1247 Filed 5-4-84; 8:45 am] 
BILLING CODE 4910-13-m 


14 CFR Part 39 
[Docket No. 84-CE-5-AD; Amdt. 39-4860] 


Airworthiness Directives; Maule 
Aerospace Technology Models M-4 
and M-5 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new Airworthiness Directive (AD), 
applicable to certain Models of Maule 
M-4 and M-5 series airplanes which 
requires the replacement of the plugs 
installed in the sumps of the main and 
auxiliary fuel tanks with quick drain 
valves. Accidents have occurred 
because of power loss due to water 
contamination of the fuel system. 
Drainage of the fuel tank sumps by 
removal of the plugs is time consuming 
and discourages their removal during 
the preflight inspection. Installation of 
quick drain valves in the tank sumps 


will facilitate removal of water in the 
fuel tank during the preflight inspection. 
DATES: Effective Date: May 12, 1984. 
Compliance: Within the next 50 hours 
time-in-service. 
ADDRESSES: Service Bulletin No. 5 and 
Service Letter No. 32, applicable to this 
AD may be obtained from Maule 
Aerospace Technology, Inc., Route 5, 
Box 318, Moultrie, Georgia 31768. A copy 
of this information is also contained in 
the Rules Docket, FAA, Office of the 
Regional Counsel, Room 1558, 601 East 
12th Street, Kansas City, Missouri 64106. 
FOR FURTHER INFORMATION CONTACT: 
Gil Carter, ACE-104A, Aerospace 
Engineer, Propulsion Branch, Atlanta 
Aircraft Certification Office, FAA, 1075 
Inner Loop Road, College Park, Georgia 
30337; Telephone (404) 763-7435. 
SUPPLEMENTARY INFORMATION: The 
main and auxiliary fuel tank sumps on 
certain Models of Maule M-4 and M-5 
Series airplanes are equipped with 
drains in which threaded plugs are 
installed. These plugs are provided to 
permit drainage at this location of any 
water which may inadvertently enter 
the tank before it contaminates the rest 
of the aircraft fuel system and the 
engine fuel system. However, the 
removal of these plugs is inconvenient 
and, for this reason, many owners 
neglect to drain these sumps on a 
regular basis. To make available 
convenient drainage provisions at these 
locations the manufacturer has issued 
Service Letter No. 32 during July 1975, 
which recommends replacement of these 
plugs with quick drain valves in the 
auxiliary tanks of certain serial numbers 
of Maule Models M-4—220C, M-5-210C 
and M-5-220C airplanes and Service 
Bulletin No. 5 dated October 21, 1982, 
which recommends the same for the 
main tanks of certain serial numbers of 
Maule Models M-4, M-4-210, M-4-210C, 
M-4-220S, M-—4—220C, M-4—180C, M-5 
Series, M-5—220C, M-5-210C, M-5-235C, 
M-5-180C and M-5-210TC airplanes. 
Findings during investigations of two 
recent accidents involving Maule 
Models M-5-210C and M-5-235C 
airplanes indicated that water 
contamination in the fuel may have 
caused loss of engine power which 
resulted in the accidents. The airplanes 
involved were not equipped with quick 
drain valves in accordance with Maule 
Service Letter No. 32 and Service 
Bulletin No. 5. In addition, the auxiliary 
tank sumps had not been drained 
recently. The FAA concludes that the 
inconvenience of removing the plugs to 
drain the tanks contributed to the 
operators omission of this important 
action during preflight inspection, or at 
intervals frequent enough to assure that 
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water contamination in the fuel system 
was held to a safe level. 

Since the FAA has determined that 
the unsafe condition described herein is 
likely to exist or develop in other 
airplanes of the same type design, an 
AD is being issued requiring the removal 
of the plug fittings from the main and 
auxiliary fuel tank sumps if installed 
and the installation of quick drain 
valves on applicable Maule Models of 
M-4 and M-5 Series airplanes in 
accordance with the aforementioned 
manufacturer’s service information. 
Because an emergency condition exists 
that requires the immediate adoption of 
this regulation, it is found that notice 
and public procedure hereon are 
impractical and contrary to the public 
interest, and good cause exists for 
making this amendment effective in less 
than 30 days. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
§ 39.13 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new AD. 


Maule Aerospace Techology (Formerly Maule 
Aircraft Corp.): Applies to Models M-4 
and M-5 Series airplanes equipped with 
plug type drain fittings in the main and 
auxiliary fuel tanks certificated in any 
category. 

Compliance: Required within the next 50 
hours time-in-service, unless already 
accomplished. 

To provide a convenient means to drain 
fuel system water contamination, accomplish 
the following: 

(a) Replace all plug type drain fittings in 
the main and auxiliary fuel tanks with quick 
drain valves in accordance with Maule 
Service Bulletin No. 5 and Maule Service 
Letter No. 32. 

Note.—Some airplanes are not equipped 
with auxiliary fuel tanks. 

(b) Install the following, or later FAA 
approved Flight Manual revisions or 
supplements as applicable in the airplane. 


M-4 AFM Rev. 2 
M-4-180C Rev. A 
M-4-220C Rev. 5 
M-5-210C Rev. B 
M-5-220C Rev. A 
M-5-180C Rev. D 
M-5-210TC Rev. B 
M-5-235C Rev. A (AFM dated 12 Aug. 81) 
M-5-235C AFM (dated 6 April 1976) 
Supplement No. 13 
M-4-210 and M-4-210C AFM Supplement No. 
10 
(c) Airplanes may be flown in accordance 
with 21.197 to a location where this AD may 
be accomplished. 
(d) An equivalent method of compliance 
with this AD may be used if approved by the 
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Manager, Atlanta Aircraft Certification 
Office, ACE-115A, 1075 Inner Loop Road, 
College Park, Georgia 30337. 


This amendment becomes effective on 
May 12, 1984. 


(Secs. 313(a), 601 and 603 of the Federal 
Aviation Act of 1958, as amended (49 U.S.C. 
1354(a), 1421 and 1423); 49 U.S.C. 106(g) 
(Revised, Pub. L. 97-448 January 12, 1983); 

§ 11.89 of the Federal Aviation Regulations 
(14 CFR 11.89)) 

Note.—The FAA has determined that this 
regulation is an emergency regulation that is 
not major under Section 8 of Executive Order 
12291. It is impracticable for the agency to 
follow the procedures of Order 12291 with 
respect to this rule since the rule must be 
issued immediately to correct an unsafe 
condition in aircraft. It has been further 
determined that this document involves an 
emergency regulation under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979). If this action is 
subsequently determined to involve a 
significant regulation, a final regulatory 
evaluation or analysis, as appropriate, will be 
prepared and placed in the regulatory docket 
(otherwise, an evaluation is not required). A 
copy of it, when filed, may be obtained by 
contacting the Rules Docket under the 
caption “ADDRESSES” at the location 
identified. 

Issued in Kansas City, Missouri, on April 
27, 1984. 

Murray E. Smith, 

Director, Central Region. 

[FR Doc. 64~12146 Filed 54-84; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 

[Airspace Docket No. 83-ANM-9] 
Alteration of VOR Federal Airways; 
Billings, MT 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment alters the 


descriptions of several VOR Federal 
Airways in the vicinity of Billings, MT, 
by deleting and renumbering alternate 
airway segments. This action supports 
our agreement with the International 
Civil Aviation Organization (ICAO) to 
eliminate all alternate airway 
designations from the National Airspace 
System. , 
EFFECTIVE DATE: July 5, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Lewis W. Still, Airspace and Air Traffic 
Rules Branch (AAT-230), Airspace- 
Rules and Aeronautical Information 
Division, Air Traffic Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, D.C. 20591; telephone: (202) 
426-8626. 


SUPPLEMENTARY INFORMATION: 


History 


On December 7, 1983, the FAA 
proposed to amend Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to alter the descriptions of 
airways in the vicinity of Billings, MT, 
by deleting all alternate route 
designations, renumbering some airway 
segments and revoking segments that 
are not required (48 FR 54829). 
Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in the notice. Section 
71.123 of Part 71 of the Federal Aviation 
Regulations was republished in FAA 
Handbook 7400.6 dated January 3, 1984. 


The Rule 


This amendment to Part 71 of the 
Federal Aviation Regulations alters the 
descriptions of several VOR Federal 
Airways in the vicinity of Billings, MT, 
by deleting and renumbering alternate 
airway segments. This action supports 
our agreement with the International 
Civil Aviation Organization (ICAO) to 
eliminate all alternate airway 
designations from the National Airspace 
System. 


List of Subjects in 14 CFR Part 71 


VOR Federal Airways, Aviation 
safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, § 71.123 of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71), is amended, effective 0901 
GMT, July 5, 1984, as follows: 


V-2 [Amended] 


By deleting the words “, including a south 
alternate from Helena via the INT Helena 
119° and Bozeman, MT, 338° radials; 
Bozeman; INT Bozeman 128° and Livingston 
261° radials; 11 miles, 25 miles, 85 MSL, 
Billings, MT, including a N alternate from 
Helena, 21 miles, 10 miles, 105 MSL, 115 MSL, 
INT Helena 089° and Billings 301° radials, 35 
miles, 100 MSL, to Billings, excluding the 
airspace between the main and this N 
alternate; 19 miles, 79 miles, 49 MSL, Miles 
City, MT, including an N alternate from 
Billings, 19 miles, 49 MSL INT Billings 057° 
and Miles City 269° radials, 42 miles, 49 MSL, 
to Miles City;" and substituting the words “; 
Billings, MT; Miles City, MT;" 

V-247 [Amended] 

By deleting the words “to Crazy Woman, 

WY.” and substituting the words “Crazy 


Woman, WY; INT Woman 347° and 
Sheridan, WY, 137°; Sheridan; INT Sheridan 
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327° and Billings, MT, 116° radials; Billings; 
INT Billings 301° and Helena, WY, 089° 
radials; to Helena.” 


V-19 [Amended] 

By deleting the words “Crazy Woman, WY; 
Sheridan, WY, including an E alternate; 21 
miles, 35 miles 75 MSL, Billings, MT, 
including an E alternate from Sheridan 21 
miles, 38 miles, 75 MSL, to Billings; and 
substituting the words “Crazy Woman, WY; 
Sheridan, WY; Billings, MT; 


V-21 [Amended] 

By deleting the words “Cut Bank, MT, 
including a W alternate Helena direct Cut 
Bank” and substituting the words “Cut Bank, 


V-536 [Amended] 

By adding to the end of the description the 
words “From Sheridan, WY; Gillette, WY; 
New Castle, WY, to Rapid City, SD.” 


V-86 [Amended] 

By deleting the words “Rapid City, SD, 
including a south alternate from Sheridan, 
WY, via Gillette, WY, Newcastle, WY, to 
Rapid City, SD.” and substituting the words 
“to Rapid City, SD.” 


V-85 [Amended] 

By deleting the words “to Riverton, WY. 
and substituting the words “Riverton, WY; 
Boysen Reservoir, WY; Cody, WY; to Billings, 
MT.” 


V-187 [Amended] 

By deleting the words “Billings, MT, 
including a west alternate from Boysen 
Reservoir, 9 miles, 56 miles, 91 MSL, via 
Cody, WY, Billings, excluding the airspace 
between the main and this west alternate; 40 
miles 75 MSL,” and substituting the words 
“Billings, MT;” 


V-330 [Amended] 


By deleting the words “, Jackson, WY.” and 
substituting the words “; Jackson, WY, 
Dunoir, WY; Riverton, WY; to Casper, WY.” 


V-298 [Amended] 


By deleting the words “Casper, WY, 
including a south alternate from Dunoir 43 
miles 130 MSL, 15 miles 110 MSL, via 
Riverton, WY, 19 miles, 48 miles 77 MSL, 
Casper;” and substituting the words “Casper, 
wy;” 

(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); (49 
U.S.C. 106(g) (Revised, Pub. L. 97-449, January 
12, 1983)); and 14 CFR 11.69) 

Note.—The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory - 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
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certified that this rule will not have a 
significant economic impact on a substantial 
number of small entities under the criteria of 
the Regulatory Flexibility act. 

Issued in Washington, D.C., on April 23, 
1984. 


John W. Baier, 

Acting Manager, Airspace—Rules and 
Aeronautical Information Division. 

[FR Doc. 84~12141 Filed 54-84; 8:45 am] 

BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 83-ANM-13] 


Alteration of VOR Federal Airways; 
Billings, MT 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment alters the 
descriptions of several VOR Federal 
Airways in the vicinity of Billings, MT, 
by deleting and renumbering some 
alternate airway segments and revoking 
airway segments that are not required. 
This action supports our agreement with 
the International Civil Aviation 
Organization (ICAO) to eliminate all 
alternate airway designations from the 
National Airspace System. 


EFFECTIVE DATE: July 5, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Lewis W. Still, Airspace and Air Traffic 
Rules Branch (AAT-230), Airspace- 
Rules and Aeronautical Information 
Division, Air Traffic Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW.., 
Washingtion, D.C. 20591; telephone: 
(202) 426-8628. 


SUPPLEMENTARY INFORMATION: 


History 


On December 7, 1983, the FAA 
proposed to amend Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to alter the descriptions of 
several VOR Federal Airways in the 
vicinity of Billings, MT, by deleting and 
renumbering some alternate route 
designations and revoking airway 
segments that are not required (48 FR 
54830). Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in the notice. Section 
71.123 of Part 71 of the Ferderal Aviation 
Regulations was republished in FAA 
Handbook 7400.6 dated Jantary 3, 1984. 


The Rule 


This amendment to Part 71 of the 
Federal Aviation Regulations alters the 
descriptions of several VOR Federal 
Airways in the vicinity of Billings, MT, 
by deleting and renumbering some 
alternate airway segments and revoking 
airway segments that are not required. 


List of Subjects in 14 CFR Part 71 


VOR Federal Airways, Aviation 
safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, § 71.123 of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) is amended, effective 0901 
GMT, July 5, 1984, as follows: 


V-142 [New] 


From Malad City, ID, via Fort Bridger, WY; 
to Rock Springs, WY. 


V-444 [Revised] 


From Burley, ID; INT Burley 323° and Boise, 
ID, 104° radials; Boise; Baker, OR. From 
Walla Walla, WA; 22 miles, 48 miles, 45 MSL, 
to Spokane, WA. 


V-4 [Amended] 

By deleting the words “Boise, ID, including 
a south alternate; INT Boise 130° and Burley, 
ID, 292° radials; Burley, including a north 
alternate from Boise 25 miles, 25 miles 90 
MSL, 95 MSL INT Pocatello, ID, 286° and 
Burley 323° radials, Burley, excluding the 
airspace between the main and this alternate 
airway; Malad City, ID; 35 miles, 58:miles, 115 
MSL, Rock Springs, WY, including an S 
alternate from Malad City, 20 miles, 68 miles 
115 MSL, via Fort Bridger, WY, to Rock 
Springs, excluding the airspace between the 
main and this S alternate; 20 miles, 39 miles, 
95 MSL, Cherokee, WY;" and substituting the 
words “Boise, ID; INT Boise 130° and Burley, 
ID, 292°; Burley; Malad City, ID; Rock 
Springs, WY; Cherokee, WY;” 


V-391 [New] 


From Dove Creek, CO, via Grand Junction, 
CO, via Vernal, UT; to Rock Springs, WY. 
V-187 [Amended] 

By deleting the words “Rock Springs, WY, 
including a west alternate from Grand 
Junction 45 miles 103 MSL, 14 miles 85 MSL, 
Vernal, UT, 20 miles, 110 MSL, Rock Springs, 
excluding the airspace between the main and 
this west alternate;” and substituting the 
words “Rock Springs, WY;” 

V-32 [Revised] 

From Reno, NV; via Hazen, NV; Lovelock, 
NV; INT Lovelock 053° and Battle Mountain, 
NV, 264° radials; Battle Mountain; Elko, NV; 
Bonneville, UT; Salt Lake City, UT; 17 miles, 
45 miles, 105 MSL, Fort Bridger, WY. 


V-6 [Amended] 

By deleting the words “Lovelock, NV, 
including a south alternate from Reno to 
Lovelock via Hazen, NV; Battle Mountain, 

‘NV, including a north alternate;” and 
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substituting the words “Lovelock, NV; Battle 
Moutain, NV;” 
V-21 [Amended] 

By deleting the words “Morman Mesa, NV; 
30 miles, 52 miles, 95 MSL Milford, UT, 
including an E alternate via INT of Morman 
Mesa 059° and Cedar City, UT, 197° radials to 
Cedar City, to Milford, excluding the airspace 
between the main and this E alternate 
airway;” and substituting the words 
“Morman Mesa, NV; Milford, UT;” 


V-235 [Amended] 

By deleting the words “From Fairfield, UT,” 
and substituting the words “From Morman 
Mesa, NV, via INT Morman Mesa, 059° and 


Cedar City, UT, 197° radials; Cedar City; 
Milford, UT; Delta, UT; Fairfield, UT;” 
V-365 [Amended] 

By adding to the end of the description the 
words “From Livingston, MT, INT Livingston 
261° and Bozeman, MT, 128° radials; 
Bozeman; INT Bozeman 338° and Helena, 
MT, 119° radials; Helena; Cut Bank, MT.” 
(Secs. 307{a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348{a) and 1354(a)); (49 
U.S.C. 106(g) (Revised, Pub. L. 97-449, January 
12, 1983)); and 14 CFR 11.69) 

Note.—The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule will not have a 
significant economic impact on a substantial 
number of small entities under the criteria of 
the Regulatory Flexibility Act. 

Issued in Washington, D.C. on April 23, 
1984. 

John W. Baier, 

Acting Manager, Airspace—Rules and 
Aeronautical Information Division. 

[FR Doc. 84-12142 Filed 54-84; 8:45 am] 
BILLING CODE 4910-13-™ 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 154 
[Docket No. RM84-6-000] 


Refunds Resulting From Btu 
Measurement Adjustments 


Issued: May 3, 1984. 


AGENCY: Federal Energy Regulatory 
Commission. 


action: Interim rule. 
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SUMMARY: The Federal Energy 
Regulatory Commission (Commission) is 
issuing an interim rule requiring 
producers of natural gas to refund the 
overcharges resulting from Btu 
measurement adjustments. The rule 
implements a decision of the United 
States Court of Appeals for the District 
of Columbia Circuit. This refund is due 
within six months, or in the case of 
“small” producers, within one year from 
May 3, 1984. The producer and pipeline 
may choose whether the refund should 
be paid in a lump-sum cash payment or 
in billing adjustments over the refund 
period. This rule also provides that 
interstate pipelines must pass the 
refunds through in a lump-sum cash 
payment to those customers actually 
overcharged. Subject to OMB clearance, 
the Commission is also requiring both 
intrastate and interstate pipelines to file 
refund reports with the Commission 
describing those refunds received and 
those refunds still outstanding. 


DATES: Effective May 3, 1984. A public 
hearing will be held on May 24, 1984. 

Requests to participate in this hearing 
must be filed with the Commission by 
May 18, 1984. Written comments must 
be received on or before June 21, 1984. 


ADDRESS: Comments and requests to 
participate in the public hearing must be 
sent to: Office of the Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426. Hearing will be held at that 
address. All comments and requests to 
participate in the public hearing must 
reference Docket No. RM8&4-6-000. 


FOR FURTHER INFORMATION CONTACT: 
Nancy M. Rizzo, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426, (202) 357— 
8033. 


I. Introduction 


The Federal Energy Regulatory 
Commission (Commission) is amending 
its regulations to establish refund 
procedures for overcharges resulting 
from adjustments to the calculation of 
the energy content of natural gas 
(measured in terms of British thermal 
units (Btu’s)) sold pursuant to the 
Natural Gas Policy Act of 1978 (NGPA). 
In so doing, the Commission is 
implementing the decision in Jnterstate 
Natural Gas Association of America v. 
Federal Energy Regulatory Commission 
(INGAA).* 


*716 F.2d 1 (D.C. Cir. 1983), cert. denied, 
US. . March 19, 1984. 


Briefly stated, this interim rule 
requires producers to refund the Btu 
measurement overcharges within six 
months from the date this order is issued 
or, in the case of “small” producers, 
within one year from the date of this 
order. The producer and pipeline may 
choose whether the refund should be 
paid in a lump-sum cash payment or in 
billing adjustments over the refund 
period. This rule also provides that 
interstate pipelines must pass the 
refunds through in a lump-sum cash 
payment to those customers actually 
overcharged. This refund obligation is 
subject to the Commission’s interest 
regulations in §§ 154.67(c) and 
154.102(c). The Commission is also 
requiring both intrastate and interstate 
pipelines to file refund reports with the 
Commission describing those refunds 
received and those refunds still 
outstanding. 


II. Background 


On August 9, 1983, the United States 
Court of Appeals for the District of 
Columbia Circuit issued the IVGAA 
decision which vacated the 
Commission’s regulations adopted in 
Order Nos. 93 and 93-A.? Those 
regulations (18 CFR 270.204) described 
the method used to calculate the Btu 
content of natural gas for purposes of 
establishing the maximum lawful prices 
under the NGPA. 

Sections 270.204 (a) and (b) required 
that the Btu content of the natural gas be 
determined on the basis of the quautity 
of Btu's that would result if the gas were 
at certain “standard test conditions.” * 
Once the Btu content of the natural gas 
was determined on the basis of the test 
conditions prescribed by § 270.204 (a) 
and (b), § 270.204(c) permitted an 
adjustment to that determination to 
reflect the Btu's actually delivered to the 
pipeline system.‘ The gas delivered to a 


? Rules Generally Applicable to Regulated Sales 
of Natural Gas, 45 FR 49077 (July 23, 1980) (Order 
No. 93); Order Denying Rehearing and Clarifying 
Order No 93, 46 FR 24537 (May 1, 1981) (Order No. 
93-A). 

* More specifically, § 270.204 of the regulations 
established the procedure and standard conditions 
for determining the Btu content of natural gas. The 
Btu content of a cubic foot of natural gas is the 
number of Btu's produced by the combustion, at 
constant pressure, of the amount of gas saturated 
with water vapor which would occupy a volume of 
1.0 cubic foot at a temperature of 60° Fahrenheit and 
under a pressure equivalent to that of 30.00 inches 
of mercury at 32° Fahrenheit and under standard 
gravitational force (980.665 centimeters per second 
squared) with air of the same temperature and 
pressure as the gas when the products of 
combustion are cooled to the initial temperature of 
the gas and air, and when the water formed by 
combustion is condensed to the liquid state. 18 CFR 
270.204 (1983). 

“On January 19, 1984, the Commission 
implemented the JNGAA decision and amended 
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pipeline almost never contains the 
amount of water vapor that would result 
at the “standard test conditions.” * Thus, 
a given volume of gas usually contains a 
greater quantity of Btu's than the 
standard test conditions would indicate. 
As a result, the Commission's 
regulations permitted an adjustment to 
reflect the actual energy content of the 
gas delivered. 

The D.C. Circuit Court of Appeals 
determined that this pricing 
methodology was inconsistent with the 
price adjustment methodology used 
under the Natural Gas Act (NGA). 
Under the NGA, the Commission 
required that the Btu content be 
determined on the basis of the standard 
test conditions and it allowed 
adjustments to the price (expressed in 
$/Mcf) that incorporated this Btu 
content. Since the ceiling prices in the 
NGPA are expressed in $/MMBtu, the 
Commission believed that an 
adjustment for actual energy content of 
delivered gas was warranted. However, 
the court held that, by enacting the 
NGPA, Congress did not intend to alter 
the Btu pricing methodology used under 
the NGA and that the Commission had 
no authority to change this methodology. 
Because many producers have collected 
excess revenues for first sale gas since 
December 1, 1978, these producers are 
now obligated, under the JVGAA 
decision, to refund those revenues. 

On January 19, 1984, the Commission 
issued a Notice of Inquiry addressing 
the refund obligation resulting from the 
INGAA decision.* The Commission 
realized that the refunds could involve 
large dollar amounts and requested 
comments from the public on several 
aspects of the refund process. 

The Commission received 51 
comments in response to the Notice and 
has evaluated these comments prior to 
issuing this interim rule. 


Ill. Producer Refunds to Pipelines 


The JNGAA decision established that 
the maximum lawful prices under the 


§ 270.204(c) to require an adjustment to price based 
only on the Btu content of natural gas measured 
under standard test conditions. Final Rule for Btu 
Measurement Standard Under the Natural Gas 
Policy Act of 1978, 49 FR 3072 (January 25, 1984). 

5 At the prescribed standard test conditions, the 
gas would contain about 820 pounds of water vapor 
per million cubic feet (MMcf) of total gas. Under 


‘most actual pressure and temperature delivery 


conditions, it is physically impossible for the gas to 
contain 820 pounds of water vapor per MMcf of 
total gas. In fact, a large number of pipeline- 
producer gas purchase contracts specify that the 
producer shall not deliver gas to the pipeline 
containing more than 7 pounds of water vapor per 
MMcf of total gas. 

*Refunds Resulting from Btu Measurement 
Adjustments, 49 FR 3198 (January 26, 1984). 
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NGPA must be calculated using the Btu 
content of gas measured under standard 
test conditions. Accordingly, any person 
who received a price for the first sale of 
gas in excess of the NGPA ceiling prices 
calculated under this method must 
refund the overcharge. Thus, any first 
seller that collected revenues in excess 
of the product of (a) the applicable 
maximum lawful price established by 
the NGPA, and (b) the quantities of 
MMBtu’s determined on the basis of 

§ 270.204 (i.e., under standard test 
conditions) must refund any such excess 
revenues.’ To the extent that revenues 
for gas sold in a first sale under the 
NGPA are less than or equal to the level 
of revenues based on the product of (a) 
and (b), and are contractually 
authorized, no excess revenues would 
have been collected; accordingly, no 
refunds are due. 


A. Refund Period 


Section 270.101(e) of the Commission's 
regulations requires a first selier to 
“promptly refund” any portion of the 
sale price that exceeds the maximum 
lawful price under the NGPA. Twenty 
commenters address the issue of how 
“promptly” the producers must refund 
these overcharges. These commenters 
suggest time periods from 30 days to 5 
years. 

The Commission believes it should 
ensure that overcharges are refunded as 
expeditiously as possible, without 
causing serious cash flow problems. 
Accordingly, the Commission is ordering 
- producers to make refunds within six 
months (or one year in the case of small 
producers) from the effective date of this 
order. Producers and pipelines have 
been aware for sometime that these 
refunds are due and should be aware of 
the total refund due. This refund period 
will allow those producers and pipelines 
sufficient time to agree on the method of 
payment and to make the refund. This 
decision will ensure that the producers 
comply with the INGAA decision ina . 
timely manner in order that the refunds 
will be returned to the ultimate 
consumer within a short time period. 

The Commission is concerned that the 
magnitude of the refunds could cause 
small producers to experience serious 
cash flow problems or even bankruptcy 
or, at the very least, cause such 
producers to divert revenues from 
exploration and development of new gas 
reserves. As a result, the Commission is 
establishing two refund periods: a 12- 
month refund period for those producers 


7Section.270.101(e) imposes a general refund 
-obligation on any person that receives a price in 
excess of the maximum lawful price under the 
NGPA. 16 CFR 270.101(e) (1983). 


who sold a total of ten million Mcf (10 
Bcf) or less of gas in both the intrastate 
and interstate markets in 1983 (“‘small” 
producers), and a six-month refund 
period for all other producers. The 
Commission has used a 10 Bcf limit as a 
part of its small producer definition 
under the NGA and believes this 
threshold amount is an appropriate 
parameter for determining which small 
producers will need additional time to 
meet their refund obligations. Moreover, 
the Commission believes this distinction 
is necessary because major producers 
have the capability to borrow funds and 
an overall cash flow from all operations 
sufficient to cover their Btu refund 
liability. Small producers may not have 
a sufficient reserve of funds. 


B. Method of Payment 


While the Commission's general 
NGPA refund regulations in § 270.101(e) 
require producers to promptly refund 
overcollections for first sales, that 
section does not specify what payment 
method should be used by a producer. In 
analogous circumstances, the 
Commission's regulations for refunds of 
interim collections in § 273.362(e) 
require the first seller to refund the 
overcharge by a lump-sum cash or check 
payment. 

Ten commenters suggest that the 
Commission permit a producer to pay 
the refund through billing adjustments to 
its current account because it would be 
the least time-consuming method and 
could prevent severe cash flow 
problems for a producer. Seven 
commenters state that the producers 
should refund the overcharges in a 
lump-sum cash payment because the 
producers have had long-term use of this 
money and it would be easier to monitor 
and verify the payments if a lump-sum 
payment method were employed. 

The Commission believes that both 
methods have merit and will permit the 
parties to determine which method to 
adopt. The Commission recognizes that 
some pipelines have already begun to 
collect refunds by using billing 
adjustments without the consent of the 
seller. To continue this method of 
collection after the effective date of this 
rule, the seller must agree to these 
billing adjustments. In any event, if the 
parties cannot agree which method to 
use, the seller must make a lump-sum 
cash payment by the end of the 
applicable refund period. 


C. Interest 


The Commission's refund policy 
adopted under the NGPA and codified 
in § 270.101(e) requires the producer to 
calculate the refund plus interest under 
§ 154.102(c) of its regulations. Two 


commenters suggest that the 
Commission waive this interest 
requirement to mitigate the financial 
burden on the producers. Three 
commenters state that the interest 
requirement should not be waived. 

The Commission agrees that this 
interest payment should not be waived 
because it would be unfair for the 
producers to have had use of this 
money, interest-free. Interest charges 
reflect a reimbursement to the rightful 
owner of the value of the use of funds 
held by the producers. The Commission 
is only permitted to waive this interest 
requirement when it can establish a 
valid reason for such waiver.* The 
Commission does not believe such a 
reason has been shown to exist here.® 

The Commission's interim collection 
refund regulations in § 273.302(e)(2) 
waive the interest payment for that 
portion of the refund attributable to 
payments of royalties or taxes to federal 
or state governmental authorities. This 
waiver is permitted if such authorities 
do not pay interest to the seller when 
refunding overpayments of royalties or 
taxes.’° One commenter believes the 
Commission should extend this policy to 
the refund obligation incurred for Btu 
measurement adjustments. 

The Commission believes this 
exemption should apply if the producer 
does not receive an interest payment 
from the state or federal governmental 
authority. This decision continues the 
Commission's long-standing policy 
applied to producer refunds under the 
NGA. Accordingly, producers are not 
liable for interest on refunds attributable 
to royalty payments from governmental 
authorities until such time as the 
governmental authority makes interest 
payments on these refunds. However, 
when the producer receives the refund 


* Shell Oil Co. v. Federal Energy Regulatory 
Commission, 644 F.2d 79 (5th Cir. 1981). 

®The Commission notes that some pipelines have 
already recovered the refund principal from 
producers but have not recovered interest. The 
producer refund obligation is not satisfied until 
interest is also paid. 

1° Prior to the issuance of Order No. 47 on 
September 10, 1979 (44 FR 53493, September 14, 
1979) the Commission's regulations in § 154.102(f) 
provided for this waiver of interest for all producer 
refunds. In Order No. 47, the Commission amended 
its regulations so as to change the interest rate to be 
applied to refunds. The regulation concerning 
waiver of interest for refunds attributable to 
governmental royalties or taxes was inadvertently 
deleted in Order No. 47, The Commission recently 
recognized this inadvertance when it waived the 
interest requirement for that portion of the refund 
owed by producers that was attributable to taxes 
paid to the State of Louisiana. (See Disputed Zone 
Offshore Louisiana, Docket No. R1I77-32-001, 25 
FERC { 61,039 at 61,153.) The Commission is 
therefore amending $ 154.102 to include a new 
paragraph (d) to rectify the error made when issuing 
Order No. 47. 
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from the governmental royalty owners, 
the producer will begin to accrue an 
interest obligation. 


D. Refunds for Section 107(c)(5) Gas 


Under NGPA section 107(b), the 
Commission has the authority to 
prescribe a higher incentive price for 
any first sale of high-cost gas to the 
extent such special price is necessary to 
provide reasonable incentives to 
produce that gas. The Commission has 
adopted such regulations for high-cost 
tight formation gas," and high-cost 
production enhancement gas. '” 

One commenter suggests that the 
INGAA decision does not apply to this 
gas because Congress did not establish 
this price and therefore had no 
presumption of Btu measurement one 
way or the other. 

The Commission agrees it has the 
authority to establish a maximum lawful 
price for section 107(c)(5) gas based on 
the Btu content of the gas measured 
under actual delivery conditions. 
However, the Commission would have 
to make a finding that the higher price 
was necessary to provide reasonable 
incentives to produce this gas, as 
required by section 107(b). Because the 
Commission is aware of no compelling 
reason to afford section 107(c)(5) gas 
any special treatment from the JVGAA 
decision, we decline to make the 
necessary finding. The section 107(c)(5) 
price, as reduced by the IVGAA 
decision, continues to provide 
reasonable incentives for producers to 
produce this gas. As a result, if the 
section 107(c)(5) price has been 
calculated using the Btu content of gas 
measured under actual delivery 
conditions, that price exceeded the 
maximum lawful price prescribed for 
that gas and producers are obligated to 
make refunds. 


E. Refund Payments by Royalty Owners 


A natural gas producer usually has a 
contractual agreement with the 
landowner to pay that owner a royalty 
payment based on a certain perceritage 
of the proceeds he receives for the 
natual gas. Two commenters state that 
the Commission should exempt from the 
producer’s refund obligation those 
royalty payments made to states and 
unrecoverable under state law. Two 
commenters urge the Commission to 


™ Regulations Covering High-Cost Natural Gas 
Produced from Tight Formations, 45 FR 56034 
(August 22, 1980). 

'? High-Cost Natural Gas: Production 
Enhancement Procedures, 45 FR 77421 (November 
24, 1980); Order Granting Rehearing in Part and 
Denying in Part, High-Cost Natural Gas: Production 
Enhancement Procedures, 48 FR 45097-(October 3, 
1983). 


permit a deferral of any refund of 
federal government royalty payments, 
until the producer has actually received 
those refunds from this royalty owner. 

The Commission disagrees. When the 
producer incurs a refund liability for the 
proceeds received in a first sale 
transaction under the NGPA, it is the 
producer’s responsibility to refund the 
entire overpayment, including that 
percentage paid to the royalty owner. In 
those cases where several producers 
have designated an operator and that 
operator both collects revenues and 
disburses payments covering working 
interests and royalty interests, then the 
operator is responsible for repayment of 
the entire refund. Receipt of a first sales 
price in excess of the statutorily set 
maximum lawful price is a violation of 
the NGPA, and the Commission has no 
authority to adjust the ceiling prices 
except in certian limited circumstances 
not applicable here. Hence, the 
Commission cannot waive any portion 
of the refund obligation that exceeds the 
applicable maximum lawful prices. The 
Commission recognizes the problems 
that operators or producers may have in 
recovering money form royalty owners. 
However, securing refunds is a part of 
doing business. Moreover, the 
Commission has found it necessary 
under the NGA to hold a single party 
responsible for all refunds in other 
circumstances. * 


F. Refund Reports by Interstate and 
Intrastate Pipelines 


While the Commission's general 
refund regulations require producers to 
promptly refund overcollections, those 
regulations do not establish any refund 
reporting requirements. Several 
commenters state that both interstate 
and intrastate pipelines should file a 
refund report with the Commission 
detailing the amounts collected from 
producers and paid to consumers. These 
commenters believe these reports will 
assist both the Commission and the 
pipelines’ customers in monitoring the 
refunds. Only one commenter states that 
no refund report is necessary. 

Due to the magnitude of the refunds, 
the complexity associated with 
monitoring them and the long term 
nature of the overcharges, refund reports 
are necessary in this case to ensure that 
all refunds are paid to both the 
intrastate and interstate markets. The 
authority to require these reports is 
encompassed within the Commission's 
general authority in section 501(a) of the 
NGPA “to perform any and all acts 


13 See Tenneco Oil Company v. FPC, 442 F.2d 489 
(5th Cir. 1971); and Sauder v. DOE, 648 F.2d 1341 
(Temp. Emer. Ct. App. 1981). 
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* * * as it may find necessary or 
appropriate to carry out its functions” 
under the NGPA, which functions 
include ensuring that the maximum 
lawful prices are not exceeded in any 
first sale transaction. The Commission 
recognizes that it would be 
administratively infeasible to actively 
pursue refunds from all natural gas 
producers without the aid of the reports. 
The Commission intends to institute a 
comprehensive audit program for all 
those refunds still unpaid at the end of 
the six-month and one year refund 
periods. 

The interim rule therefore establishes 
a refund reporting requirement for 
intrastate and interstate pipelines. The 
Commission recognizes that the same 
authority under which the Commission 
is requiring intrastate pipelines to file 
refund reports could be used to require 
other purchasers of first sale gas such as 
local distribution companies, Hinshaw 
pipelines and certain end-users to file 
refund reports. While the Commission 
declines to require reports from these 
entities at this time because these sales 
comprise a small proportion of the total 
sales made in the natural gas market, 
the Commission specifically requests 
comments on the reporting requirements 
imposed on intrastate pipelines and on 
whether the Commission should also 
require reports from all first sale 
purchasers, such as local distribution 
companies, Hinshaw pipelines and end- 
users. The Commission notes that 
producers selling to these companies 
have the same refund obligation that 
any first seller has under the INGAA 
decision. 

Alternatively, the Commission 
recognizes that it could limit its 
reporting requirements to interstate 
pipelines and permit the states to 
monitor all other refunds. While this 
option has the advantage of permitting 
the states to tailor their refund reporting 
requirements to their specific 
circumstances, the Commission is 
concerned about meeting its 
responsibilities to ensure that no more 
than the maximum lawful price is 
charged and that refunds are ultimately 
paid to the consumers. The Commission 
requests comments on both these 
options. 

Under these reporting requirements, 
the intrastate and interstate pipelines 
must file two refund reports describing 
the status of the producer's refund 
obligation. The first report must be filed 
within 45 days of the last day of the six- 
month producer refund period. This 
report must describe the refund status of 
all producers who are not “small” 
producers as defined in this order. The 
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report must include (1) those producers 
and operators (and refund amounts) 
from whom refunds have been 
recovered and (2) those producers and 
operators (and refund amounts) from 
whom refunds have not been recovered 
and the reasons for nonpayment. In 
addition, if the pipeline has received the 
entire refund from any “small” producer 
by the end of the six-month refund 
period, the pipeline must include these 
refunds in the first 45-day report. 

The second report must be filed 
within 60 days of the last day of the 12- 
month refund period. The intrastate and 
interstate pipelines must describe the 
refund status of all “small” producers 
not identified in the first report and must 
detail (1) those “small” producers and 
operators (and refund amounts) from 
whom refunds have been recovered and 
(2) those “small” producers and 
operators (and refund amounts) from 
whom refunds have not been recovered 
and the reasons for the nonpayment. In 
addition, any payments received from 
other than “small” producers since the 
date of the pipeline’s last report shall be 
included in this report. 

Because the state regulatory agencies 
will be interested in monitoring the 
refund process, the Commission is also 
requiring the intrastate pipelines to file a 
copy of its report with the state agency 
having jurisdiction over intrastate sales. 


IV. Pipeline Refunds to Customers 


Under the Natural Gas Act, the 
Commission has jurisdiction over the 
rates interstate pipelines charge their 
customers. The interim rule established 
regulations for interstate pipelines to 
pass through any refunds it receives 
from producers. 


A. Refund Period and Method of 
Payment for Interstate Pipelines 


Each interstate pipeline has a 
mechanism in its purchased gas 
adjustment clause to pass through 
refunds received from producers. This 
mechanism is used to reduce a pipeline’s 
unrecovered purchased gas costs 
balance which would normally be 
recovered from its customers over the 
next six-month period. This mechanism 
usually cannot be used to flow through 
refunds to customers in the same 
relative proportions of the actual 
overcharges because of changes in 
purchased gas patterns. 

Twenty-eight commenters address the 
issue of how the interstate pipelines 
should pass through the refund received 
from the producers. Seventeen 
commenters note that the pipeline 
should make a lump-sum cash payment 
to those customers actually overcharged 
from December 1, 1978. These 


commenters state that this approach will 
(1) return the refunds to consumers as 
quickly as possible, (2} be the least 
disruptive of the competitive market, (3) 
provide the state authorities greatest 
flexibility in the treatment of refunds 
paid to the pipelines’ customers, (4) 
avoid the serious allocation problems 
inherent in using the PGA mechanism, 
and (5) provide pipelines with an 
incentive to pursue refunds vigorously. 
Eleven commenters support the use of 
the PGA mechanism to flow through the 
refunds to the pipelines’ current 
customers over a 12-month period. 
These commenters support this 
approach because (1) it takes into 
account the seasonal variations in the 
use of natural gas, (2) it is consistent 
with the methodology adopted by the 
Commission to flow through the Btu 
surcharge in 1980, (3) it provides equity 
and simplicity to an otherwise 
accounting and administrative 
nightmare, (4) it may mitigate the 
increased gas costs which may result 
after deregulation on January 1, 1985, 
and (5) it will enable the Commission to 


. monitor refunds more easily. 


The Commission believes that 
because this refund liability has accrued 
over a five-year period, and because the 
refund amounts are very large, interstate 
pipelines should make a lump-sum cash 
payment to those customers actually 
overcharged from December 1, 1978. 
This payment method ensures that 
refunds will be made to those customers 
who overpaid the pipelines and avoids 
the problem of allocating refunds to a 
pipeline’s current customers. Payment to 
customers actually overcharged will not 
disrupt the current natural gas market 
and will return the refunds to the 
ultimate consumer more quickly. 

Use of the PGA mechanism to pass 
through these refunds could result in 
some inequities. For example, customers 
which do not now purchase gas from an 
interstate pipeline would not receive a 
refund with a PGA passthrough. The 
PGA mechanism could unduly delay 
refund payments to the ultimate 
consumers. Furthermore, given the 
magnitude and long term nature of the 
overcharges, it would be unfair if the 
customers actually overcharged did not 
receive a refund in the same proportion 
of their overcharges. 

The Commission is adopting 
regulations in § 154.38(h) to require 
interstate pipelines to pay these refunds 
to those customers actually overcharged 
within 15 days of receipt of the refunds 
from the producers. These refunds must 
include the interest payment received 
from the producer. If these refunds are 
not paid within this 15-day period, the 
interest requirements in § 154.67(c) will 
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be triggered and interest will be charged 
from the first day the refund was 
received from the producer until paid. 

In order to reduce the administrative 
burden on the pipelines, the Commission 
will permit a pipeline to defer lump-sum 
payment to its customers until it has 
accumulated refunds equivalent to one 
mill per Mcf or Dkt for the pipeline’s 
1983 annual sales. The pipeline is 
permitted to defer payment of these 
funds for a period no longer than 120 
days. In no event may the pipeline defer 
payment any longer than 30 days after 
the 12-month small producer refund 
period. If the pipeline defers payment 
more than 15 days, the pipeline is liable 
for interest from the date it receives the 
refunds from the producers. 

The Commission notes that to the 
extent a pipeline’s refunds are de 
minimus, it may request a waiver of this 
lump-sum payment requirement. In 
addition, if a pipeline has already paid 
the producer the Order No. 93 costs, but 
has not yet amortized those paid costs, 
such unamortized amounts may be 
offset against the jurisdictional portion 
of the refunds received. 

Finally, while the commission does 
not intend to treat pipelines as 
guarantors of refunds, the Commission 
urges the interstate pipelines to actively 
pursue the refunds owed by the 
producers. The Commission believes 
that these pipelines have an obligation 
under the Natural Gas Act as part of 
prudent management to ensure that 
producers pay these refunds. 


B. Refund Reports 


As described previously, the 
Commission is requiring intrastate and 
interstate pipelines to file refund reports 
describing refunds owed or paid to them 
by producers. For the same reasons 
described previously, the Commission is 
also requiring interstate pipelines to file 
two additional reports describing the 
refund payments made to interstate 
pipeline customers after the six-month 
and 12-month producer refund periods. 
These reporting requirements are 
necessary to ensure that all interstate 
pipeline customers have received their 
refunds. These reports will assist the 
Commission as well as the interstate 
pipeline customers in reviewing the 
refund payments. 

The first report shall be made no later 
than 45 days from the last day of the six- 
month producer refund period, which is 
the same date the report on amounts 
received from producers is due. It shall 
detail (1) actual amounts received and 
(2) the total amount the interstate 
pipeline paid its customers and the basis 
used to apportion the refund amount to 
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those customers. The second report 
must be filed within 60 days of the last 
day of the 12-month producer refund 
period detailing the receipt and payment 
of all amounts not included in the first 
refund report. These regulations are set 
forth in § 154.38(h)(3) (vi) and (vii), and 
replace the procedures adopted for the 
Louisiana First Use Tax refund in 1981 
which are no longer applicable. 


V. Effective Date 


The interim regulations are amended 
as set forth below and are effective 
upon date of issuance except for the 
requirements to file six-month and 12- 
month refund reports. These refund 
reports are information collection 
requests under the Paperwork Reduction 
Act and are subject to OMB approval. 
(See Part VII, below.) Accordingly, the 
refund report requirements (set forth in 
Ordering Paragraph Nos. D and E and 
§ 154.38 (h)(3) (vi) and (vii) of this 
interim rule) will become effective on 
July 23, 1984. If OMB’s approval and 
control number have not been received 
by this effective date, the Commission 
will issue a notice temporarily 
suspending the effective date of the 
refund reporting requirements. 

The Commission issued a Notice of 
Inquiry in this docket and requested 
comments on all the issues addressed in 
this interim rule. While the Commission 
had indicated in the Notice that it would 
issue a notice of proposed rulemaking 
subsequent to its review of the 
comments in response to the Notice, the 
Commission has now determined that 
good cause exists under section 553(b) 
of the Administrative Procedure Act 
(APA), 5 U.S.C. 553(b), for finding that a 
notice of proposed rulemaking is 
unnecessary, impracticable, and 
contrary to the public interest. 

A proposed rule is unnecessary 
because the Commission received 
numerous comments on all aspects of 
the refund procedures adopted in the 
interim rule. The Commission believes 
that the notice of inquiry informed the 
public of the issues involved in this 
docket and provided a sufficient 
opportunity for the public to comment 
on all issues. 

Moreover, a notice of proposed 
rulemaking is also impracticable and 
contrary to the public interest. On 
March 19, 1984, the United States 
Supreme Court denied the Commission's 
petition for writ of certiorari in the 
INGAA case. The Commission has been 
advised formally and informally that 
interstate pipelines are initiating their 
own self-help refund programs, without 
the consent of the producers. Because of 
the extensive nature of the refunds, an 
immediate rule is necessary to prevent a 


disorderly refund process and to provide 
the Commission with the necessary 
information to monitor that process. 

These same reasons support the 
Commission's decision that good cause 
exists to make this rule effective 
immediately under section 553(d) of the 
APA, 5 U.S.C. 553(d). 


VI. Comment Period and Public Hearing 


The Commission is issuing this rule on 
an interim basis. The Commission 
invites interested persons to submit 
written comments, views, and other 
information concerning the matters set 
out in this rule. An original and 14 
copies of such comments must be 
received by the Commission on or 
before June 21, 1984. Comments should 
be submitted to the Office of the 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426 and should 
reference Docket No. RM84—6-000. 

All written submissions will be placed 
in the Commission's public files and will 
be available for public inspection in the 
Commission's Division of Public 
Information, Room 1000, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, during regular business hours. 

In addition, pursuant to section 502(b) 
of the NGPA, the Commission will hold 
a public hearing on May 24, 1984, at 
10:00 a.m. Requests for participation in 
this hearing must be submitted by May 
18, 1984. Requests should indicate the 
amount of time required for the oral 
presentation. Persons participating at 
the hearing should, if possible, bring 25 
copies of their presentation to the 
hearing. 

This hearing will not be of a judicial 
or evidentiary type. There will be no 
cross-examination of persons presenting 
statements. However, the panel may 
question such persons and any 
interested person may submit questions 
to the presiding officer to be asked of 
persons making statements. The 
presiding officer will determine whether 
the question is relevant and whether the 
time limitations permit it to be 
presented. Any further procedural rules 
will be announced by the presiding 
officer at the hearing. Transcripts of the 
hearing will be available in the public 
file for this proceeding, Docket No. 
RM84-6-000, in the Commission's 
Division of Public Information. 


VII. Paperwork Reduction Act 


The refund reports required under 
Ordering Paragraph Nos. D and E, and 
§ 154.38(h)(3) (vi) and (vii) are 
information collection requests that are 
being submitted in the Office of 
Management and Budget (OMB) for its 
approval under the Paperwork 
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Reduction Act, 14 U.S.C. 3501-3502 
(1982) and OMB’s regulations, 48 FR 
13,666, 13,694 (1983) (to be codified at 5 
CFR Part 1320). Comments on these 
provisions should be sent to the Office 
of Information and Regulatory Affairs of 
OMB (Attention: Desk Officer for the 
Federal Energy Regulatory Commission). 
Interested Persons can obtain 
information on the information 
collection provisions by contacting the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 


‘Washington, D.C. 20426 (Attention: 


Nancy Rizzo, (202) 357-8033). 

In consideration of the foregoing, the 
Commission orders: 

(A) Any first seller that collected 
revenues in excess of the product of (a) 
the applicable maximum lawful price 
established by the NGPA, and (b) the 
quantities of MMBtu’s determined on 
the basis of § 270.204, shall refund any 
such excess revenues. This refund shall 
be paid in full by November 5, 1984, 
unless the first seller sold a total of ten 
million Mcf or less of gas, in both the 
interstate and intrastate markets, during 
1983 (small producer). In that case, such 
first seller shall pay the refunds in full 
by May 3, 1985. To the extent that 
revenues for gas sold in a first sale 
under the NGPA are less than or equal 
to the level of revenues based on the 
product of (a) and (b), and are 
contractually authorized, no refunds are 
due. 

(B) The parties to the first sale 
transaction may choose the method of 
payment of this refund. Those pipelines 
that have already begun to collect 
refunds by using billing adjustments 
without the consent of the seller can 
continue this method of payment only if 
the seller agrees. If the parties cannot 
agree, payment shall be made in a lump- 
sum cash payment; 

(C) Interest shall be calculated in 
accordance with § 154.102 (c) and (d) of 
the Commission's regulations for all 
refunds; 

(D) By December 18, 1984, intrastate 
and interstate pipelines shall file a 
refund report with the Commission 
detailing (1) those producers (and 
operators) that have made refunds and 
refund amounts that have been received 
by the pipeline and (2) those producers 
(and operators) that have not made 
refunds and refund amounts that have 
not been received by the pipeline and 
the reasons for such nonreceipt. Of 
those producers who are “small” 
producers, as defined in this order, only 
those who have paid the refund amounts 
in full need to be identified. Intrastate 
pipelines shall also file a copy of the 
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report with the state regulatory agency 
having jurisdiction of such pipeline. 

(E) By July 3, 1985, intrastate and 
interstate pipelines shail file a refund 
report with the Commission detailing (1) 
those small producers (and operators) 
that have made refunds and refund 
amounts that have been received by the 
pipeline and not previously identified, 
and (2) those small producers (and 
operators) that have not made refunds 
and refund amounts that have not been 
received by the pipeline and the reasons 
for such nonreceipt. Additionally, any 
payments received since the date of the 
pipeline’s last report from other than 
“small” producers shall be included in 
this report. Intrastate pipelines shall 
also file a copy of this report with the 
state regulatory agency having 
jurisdiction of such pipeline. 


List of Subjects in'18 CFR Part 154 
Natural gas. 


(F) The regulations in Part 154, 
Subchapter E, Chapter I, Title 18, Code 
of Federal Regulations are amended as 
set forth below. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 


PART 154—[ AMENDED] 


1. The authority citation for Part 154 is 
revised to read as follows: 


Authority: Natural Gas Act, 15 U.S.C 717- 
7172 (1982). 


2. Section 154.38(h) is revised to read 
as follows: 


§ 154.38 Composition of rate schedule. 


* * * 


(h) Pipeline recovery of the Btu 
Measurement Adjustments. (1) A 
pipeline which receives Btu funds, shall 
make refunds in accordance with the 
provisions of this paragraph, 
notwithstanding any pipeline tariff 
provisions to the contrary. 

(2) For the purposes of this paragraph 
(h)(1) “Btu funds” means those monies 
held in escrow accounts and those 
monies received by the pipeline which 
are attributable to refunds and interest 
accrued thereon due in accordance with 
the August 9, 1983 Court of Appeals 
decision in Interstate Natural Gas 
Association of America v. Federal 
Energy Regulatory Commission, 716 F. 
2d 1 (D.C. Cir. 1983, cert, denied, March 
19, 1984). 

(3) A pipeline subject to paragraph 
(h)(1) shall refund Btu funds to those 
jurisdictional customers actually 
overcharged from December 1, 1978, in 
accordance with the following: 


(i) The pipeline shall first determine 
the portion of the aggregate amount of 
the Btu funds which are due its 
jurisdictional customers actually 
overcharged based on the proportion of 
the total Btu funds originally paid by 
those jurisdictional customers; 

(ii) The pipeline shall then refund the 
amount determined in paragraph 
(h)(1)(i) to each jurisdictional customer 
actually overcharged in the same 
proportion that each jurisdictional 
customer originally paid the Btu funds; 

(iii) This refund shall be made in a 
lump-sum payment to each jurisdictional 
customer; 

(iv) Interest shall be computed in 
accordance with § 154.67(c) of the 
Commission’s regulations from the date 
of receipt from a producer or supplying 
pipeline to the date the amount is 
disbursed to its jurisdictional customers, 
if a pipeline fails to refund the 
jurisdictional portion of Btu funds within 
15 days after receipt from a first seller or 
supplying pipeline; 

(v) The pipeline may defer the 
payment of the jurisdictional portion of 
any Btu funds refunded to it until it has 
accumulated such Btu funds which 
cumulatively equal one mill per Mcf (or 
Dkt) for the pipeline’s annual sales 
during calendar year 1983, at which 
point the pipeline shall refund the 
jurisdictional portion of all Btu funds 
received in accordance with paragraphs 
(h)(3) (i) and (ii) of this section. 
However, in no event may the pipeline 
hold such Btu funds for a period greater 
than the earlier of 120 days from the 
date of receipt or 30 days after May 3, 
1985. Such deferral shall be subject to 
the interest requirement in paragraph 
(h)(3)(iv) of this section; 

(vi) The pipeline shall submit to the 
Commission no later than December 18, 
1984, a refund report showing the 
following information: 

(A) The total amount of the Btu funds 
the pipeline received; 

(B) The date(s) the pipeline received 
the refund(s); 

(C) The total amount the pipeline paid 
to each of its jurisdictional customers; 

(D) The date(s) of the payment(s); 

(E) The basis used to determine the 
payment(s) for each of the pipeline’s 
jurisdictional customers. 

(vii) The pipeline shall submit, no 
later than July 3, 1985, a final refund 
report describing those refunds received 
or paid (including deferred amounts 
paid) since filing the report under 
paragraph (h)(1)(vi) of this section. For 
those refunds subject to this 
subparagraph, this report should show 
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all the information enumerated in 
paragraph (h)(1)(vi). 

3. Section 154.102 is amended to add a 
new paragraph (d) to read as follows: 


§ 154.102 Suspended changes in rate 
schedules; motions to make effective at 
procedure. 


= of on of ss 

(d) No interest is required to be paid 
on any portion of a refund which 
represents payments of royalties or 
taxes to federal or state governmental 
authorities, except to the extent that 
such authorities pay interest to the first 
seller when refunding overpayments of 
royalties or taxes. 
* * * * 
[FR Doc. 84~-12290 Filed 54-84; 8:45 am] 
BILLING CODE 6717-01-M 


18 CFR Part 271 
[Docket No. RM80-53] 


Maximum Lawful Prices Under the 
Natural Gas Policy Act 


Correction 


In FR Doc. 84-11281 beginning on page 
17934 in the issue of Thursday, April 26, 
1984, make the following correction: 

On page 17935, Table 1, fifth column, 
“June 1984”, second entry, “2.889” 
should read “2.899”. 


BILLING CODE 1505-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 510 


Animal Drugs, Feeds, and Related 
Products; Change of Sponsor Name 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect a 
change of sponsor name for several 
approved new animal drug applications 
(NADA's) from Wellcome Animal 
Health Division, Burroughs Wellcome 
Co., to Wellcome Animal Health, Inc. 


EFFECTIVE DATE: May 7, 1984. 


FOR FURTHER INFORMATION CONTACT: 
David L. Gordon, Center for Veterinary 
Medicine (formerly Bureau of Veterinary 
Medicine) (HF V-238), Food and Drug 
Administration 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-6243. 
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SUPPLEMENTARY INFORMATION: 
Wellcome Animal Health, Inc., Kansas 
City, MO 64108, filed several 
supplemental NADA’s providing for a 
change of sponsor from Wellcome 
Animal Health Division, Burroughs 
Wellcome Co. The NADA’s affected are: 


This action, an intracorporate change 
of sponsor name, does not involve 
changes in manufacturing facilities, 
equipment, procedures, or personnel. 
Accordingly, under the Center for 
Veterinary Medicine’s supplemental 
approval policy (42 FR 64367; December 
23, 1977), this is a Category I 
supplemental approval which does not 
require reevaluation of the safety and 
effectiveness data in the original 
applications. The regulations are 
amended in 21 CFR 510.600(c) to reflect 
the new sponsor name. 

The Center for Veterinary Medicine 
has determined pursuant to 21 CFR 
25.24(d}(1)(i) (proposed December 11, 
1979; 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


List of Subjects in 21 CFR Part 510 


Administrative practice and 
procedure; Animal drugs; Labeling; 
Reporting and recordkeeping 
requirements. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (Sec. 512{i), 82 
Stat. 347 (21 U.S.C. 360b{i))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10) and 
redelegated to the Center for Veterinary 
Medicine (21 CFR 5.83), Part510is —~ 
amended in § 510.600 in paragraph (c)(1) 


by revising the entry for Wellcome 
Animal Health Division and in 
paragraph (c)(2) by revising the entry for 
017220 to read as follows: 


PART 510—NEW ANIMAL DRUGS 


§ 510.600 Names, addresses, and drug 
labeler codes of sponsors of approved 
applications. 

* a * * * 


zs * 


(c) 
(1) * *¢ 


017220 Wellcome Anima! Health, Inc., Kansas City, MO 
64108. 


Effective date. May 7, 1984. 


(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i))) 
Dated: May 1, 1984. 

William B. Bixler, 

Associate Director for Surveillance and 

Compliance, Center for Veterinary Medicine. 

[FR Doe. 84-12160 Filed 5-484; 8:45 am] 

BILLING CODE 4160-01-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


24 CFR Part 571 


Office of the Assistant Secretary for 
Community Planning and 
Development 


[Docket No. R-84-1128; FR-1830] 


Community ent Block Grants 
for Indian Tribes and Alaskan Native 
Villages 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 


ACTION: Final rule. 


SUMMARY: This rule adopts, with one 
substantive change, the recently 
published proposed rule governing the 
allocation of Community Development 
Block Grant program funds for Indian 
Tribes and Alaskan Native Villages to 
the HUD Indian Offices. This revision is 
intended to continue efforts to simplify 


Federal Register / Vol. 49, No. 89 / Monday, May 7, 1984 / Rules and Regulations 


the regulations’ text and the allocation 
process. 


EFFECTIVE DATE: June 13, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Leanna Tolson, Room 7134, Office of 
Program Policy Development, Office of 
Community Planning and Development, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, D.C. (202) 755-6092 (this is 
not a toll-free number). 


SUPPLEMENTARY INFORMATION: The 
predecessor of this rule was published 
as a proposed rule in the Federal 
Register of November 15, 1983 (48 FR 
51935), inviting public comments for a 
sixty-day period ending January 16, 
1984. 


Public Comment 


Four public comments were 
submitted. One commenter raised four 
issues. The first questioned why 
“housing units lacking full plumbing 
facilities” was not used as an allocation 
formula criterion. The Department 
believes that if this condition were used 
as a criterion, it would result in an 
inequitable distribution of funds 
because this deficiency (i.e., lack of full 
plumbing facilities) is not common to all 
regions. Consequently, the inclusion of 
this condition as a criterion in the 
allocation formula would unduly favor 
the few areas with housing units lacking 
full plumbing facilities. Moreover, to the 
extent Program funds can be used for 
housing rehabilitation (an eligible CDBG 
activity subsumed in the “overcrowded 
housing” category), recipients may elect 
to expend part of their allocation to 
redress this condition. 

This commenter also urged that som 
consideration be given to the application 
of a cost index to the formula to 
compensate for regional variations in 
construction costs. Even if use of any of 
the available indices would improve the 
fairness of the formula, as the comment 
implies, the improvement would be 
minimal and disproportionate to the 
added complexity introduced thereby. 
More importantly, use of an index, itself 
based on factors that are not static, 
would unduly increase the burden of 
administering this rulc since the formula 
would have to be adjusted periodically 
to parallel the fluctuations in the index 
used. 

The Department has adopted this 
commenter’s suggestion that the basic 
allocation formula also be used to 
allocate special set aside funds 
designated for a specific activity unless 
a determination is made that the basic 
formula is not appropriate. The language 
suggested by the commenter has now 
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been substituted, in part, in § 571.101(b) 
of the final rule for the version that 
appeared in the proposed rule. 

The commenter’s final suggestion was 
that any allocation formula proposed for 
a special set aside of funds be subject to 
public review. In the Department's view, 
the purpose for which a special set aside 
of funds is made is generally clearly 
defined by Congress. Such set asides are 
usually small in amount, unlike the 
appropriation for the general CDBG 
Indian Program (the allocation formula 
for which is now being published in this 
final rule). Special set asides are also 
usually subject to severe time 
constraints. For these reasons it is not 
feasible to provide for public review, as 
proposed by the commenter. 

One commenter expressed a concern 
that the proposed allocation formula 
would penalize smaller Indian Tribes. 
The commenter argued that many 
smaller Tribes do not have 
comprehensive needs assessments. The 
Department believes that the allocation 
of funds to the HUD Indian Offices 
according to 1980 census data statistics 
on population, poverty and overcrowded 
housing will result in a fair distribution 
of CDBG Indian funds among the HUD 
Indian Offices. The formula treats needs 
common to all tribes, and is not affected 
by the lack of a comprehensive needs 
assessment. 

A commenter claimed that the 
standardization of the rating and 
ranking system would eliminate 
flexibility and deprive tribes of the 
opportunity to contribute to the 
development of a fair and competitive 
formula. It is the Department's position 
that standardization of the allocation 
formula ensures that all recipients are 
treated equally; standardization does 
not affect the rating and ranking 
systems under which Tribes compete for 
CDBG funds. 

The final commenter questioned the 
use of overcrowded housing as an 
allocation criterion since construction of 
new Indian housing is not part of the 
CDBG Program. The Department 
believes that overcrowded housing is a 
valid measure of need, and that it can be 
partly remedied through housing 
rehabilitation—an eligible CDBG 
activity. 

The commenter questioned the 
validity of the 1980 census statistics, 
citing an alleged conflict between the 
Bureau of Indian Affairs and the Census 
Bureau population statistics for the 
commenter’s tribe.-The Department 
believes that the 1980 census data are, 
despite some shortcomings, the best 
available data thatcan be used 
nationwide. However, the Department is 


not restricted to using only Census 


Bureau statistics, an 24 CFR 571.4(c) 
makes clear. That section defines 
“Eligible Indian populations” as “the 
most accurate and uniform population 
data available from reliable sources for 
Indian Tribes and Alaskan Native 
Villages eligible under this part.” In the 
interest of clarity, § 571.101(a)(2) has 
been revised to make plain that funds 
will be allocated to the Field Offices 
based on data from reliable sources, 
where available, with respect to 
population, poverty, and overcrowded 
housing in addition to the 1980 Census. 

The commenter also proposed that the 
following weights be used in the 
formula: 70 percent for population; 20 
percent for low and moderate income 
families; and 10 percent for 
overcrowded housing. While the 
selection of weights to be assigned to 
the allocation criteria is somewhat 
subjective, the Department believes that 
the weights actually used in the formula 
described in the rule better measure the 
need of the U.S. Indian reservation 
population for CDBG Indian funds. The 
weights are 40 percent for population; 40 
percent for poverty; and 20 percent for 
overcrowded housing. 

The comment was also critical of 
what it views as an improper emphasis 
in the allocation formula on poverty. 
The comment argued that the CDBG 
program should assist both low and 
moderate income families. The 
Department has not ignored this CDBG 
program provision, and as explained in 
the preamble to the proposed rule, 
“Population and extent of poverty would 
each be weighted twice in the formula in 
order to allocate funds principally to 
areas with the largest number of low 
and moderate income persons in 
accordance with the primary program 
objective.” (Emphasis added.) 48 FR 
51935. 


Revisions to the Regulations 


Section 571.101 paragraph (b) was 
rewritten, as suggested in one of the 
comments. The allocation formula in 
paragraph (a) of § 571.101 will be used 
for each special set aside of funds 
unless it is determined that this 
allocation formula is inappropriate. In 
such a case, other criteria may be used 
in developing an allocation formula for 
the special set aside. Section 571.101(b) 
will read as follows in the final rule: 


(b) If funds are set aside by statute for a 
specific purpose in any fiscal year, the 
formula in paragraph (a) of this section will 
apply unless otherwise specified in the law, 
or unless it is determined that the formula is 
inappropriate to accomplish the purpose, in 
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which case other criteria may be established 
by the Secretary in determining an allocation 
formula to be used to distribute funds to the 
Field Offices. 


Other Information 


In accordance with 5 U.S.C. 605(b) 
(the Regulatory Flexibility Act), the 
undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. The rule is a 
remedial measure which improves the 
efficiency of the funding process for the 
recipients covered hereunder. 

This rule does not constitute a “major 
rule” as that term is defined in Section 
1(b) of Executive Order 12291 on Federal 
Regulations issued by the President on 
February 17, 1981. Analysis of the rule 
indicates that it does not (1) have an 
annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability, of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR Part 50, which 
implement Section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection and copying during regular 
business hours in the Office of the Rules 
Docket Clerk, Room 10278, 451 Seventh 
Street, SW., Washington, D.C. 20410. 

This rule is listed as RIN-2506-AA44 
(CPD-13-83; FR-1830) in the 
Department's Semiannual Agenda of 
Regulations published on October 17, 
1983 (48 FR 47462) pursuant to Executive 
Order 12291 and the Regulatory 
Flexibility Act. 

(The Catalog of Federal Domestic Assistance 
number is 14.223.) 


List of Subjects in 24 CFR Part 571 


Community development block grants, 
Grant programs: housing and community 
development, Grant programs: Indians, 
Indians. 

Accordingly, 24 CFR Part 571 is 
revised to read as follows: 
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PART 571—COMMUNITY 
DEVELOPMENT BLOCK GRANTS FOR 
INDIAN TRIBES AND ALASKAN 
NATIVE VILLAGES 


1. Section 571.4 is amended by adding 
a new paragraph (m) to read as follows: 


§ 571.4 Definitions. 


* * * * * 


(m) “Extent of overcrowded housing” 
means the number of housing units with 
1.01 or more persons per room based on 
data compiled and published by the 
United States Bureau of the Census 
available from the latest census 
referrable to the same point or period of 
time. 

2. Section 571.101 is revised to read as 
follows: 


§ 571.101 Regional allocation of funds. 

(a) Except as provided in paragraph 
(b) of this section, funds will be 
allocated to the Field Offices 
responsible for the program on the 
following basis: 

(1) Each Field Office will be allocated 
$500,000 as a base amount, to which will 
be added a formula share of the balance 
of the Indian CDBG Program funds, as 
provided in paragraph (a)(2) of this 
section. 

(2) The amount remaining after the 
base amount is allocated will be 
allocated to each Field Office based on 
the most recent data available from 
reliable sources referrable to the same 
point or period in time, as follows: 

(i) Forty percent (40%) of the funds 
will be allocated based upon each Field 
Office’s share of the total eligible Indian 
population; 

(ii) Forty percent (40%) of the funds 
will be allocated based upon each Field 
Office’s share of the total extent of 
poverty among the eligible Indian 
population; and 

(iii) Twenty percent (20%) of the funds 
will be allocated based upon each Field 
Office’s share of the total extent of 
overcrowded housing among the eligible 
Indian population. 

(b) If funds are set aside by statute for 
a specific purpose in any fiscal year, the 
formula in paragraph (a) of this section 
will apply unless otherwise specified in 
the law, or unless it is determined that 
the formula is inappropriate to 
accomplish the purpose, in which case 
other criteria may be established by the 
Secretary in determining an allocation 
formula to be used to distribute funds to 
the Field Offices. 

(c) Data used for the allocation of 
funds will be based upon the eligible 
Indian population of those Tribes and 
Villages that are determined to be 


eligible ninety (90) days before the 
beginning of the fiscal year. 
Authority: (Sec. 107, Housing and 
Community Development Act of 1974 (42 
U.S.C. 5307); Sec. 7(d), Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d))). 
Dated: April 30, 1984. 
Stephen J. Bollinger, 
Assistant Secretary for Community Planning 
and Development. 
[FR Doc. 84~12294 Filed 54-84; 8:45 am] 
BILLING CODE 4210-29-M 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 


26 CFR Part 305 
[T.D. 7952] 


Temporary Procedural and 
Administrative Tax Regulations; indian 
Tribal Governments Treated as States 
for Certain Purposes 


AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Temporary regulations. 


SUMMARY: This document provides 
temporary regulations relating to the 
treatment of Indian tribal governments 
as States for certain purposes. Changes 
to the applicable tax law were made by 
the Indian Tribal Governmental Tax 
Status Act of 1982. The regulations 
provide guidance to Indian tribal 
governments that are treated as States 
for certain purposes. In addition, the 
text of the temporary regulations set 
forth in this document serves as the text 
of the proposed rulemaking in the 
Proposed Rules section of this issue of 
the Federal Register. 


DATES: The regulations are generally 
effective for taxable years beginning 
after December 31, 1982, and before 
January 1, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Linda M. Kroening of the Legislation and 
Regulations Division, Office of Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington, 
D.C. 20224 (Attention: CC:LR:T) (202- 
566-3288) (not a toll-free call). 


SUPPLEMENTARY INFORMATION: 
Background 


This document contains temporary 
regulations relating to the treatment of 
Indian tribal governments as States for 
certain purposes under sections 7701 
and 7871 of the Internal Revenue Code 
of 1954, as added to the Code by 
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sections 202 and 203 of the Indian Tribal 
Governmental Tax Status Act of 1982 
(Pub. L. 97-473, 96 Stat. 2608, 2611). 
Further, a new Part 305, Temporary 
Procedural and Administrative Tax 
Regulations Under the Indian Tribal 
Governmental Tax Status Act of 1982, is 


‘added by this document to Title 26 of 


the Code of Federal Regulations. The 
temporary regulations will remain in 
effect until superseded by final 
regulations on this subject. 


Explanation of Provisions 


Generally, for taxable years 1983 and 
1984, the regulations provide that an 
Indian tribal government may be treated 
as a State for certain Federal tax 
purposes. For purposes of the 
regulations, the governing body of a 
tribe, band, pueblo, community, village 
or group of Indians, or Alaska Natives, 
will qualify as an Indian tribal 
government upon a determination by the 
Internal Revenue Service that such 
governing body exercises governmental 
functions. Designation of a governing 
body as an Indian tribal government 
will be by revenue procedure. If a 
governing body is not currently 
designated by the applicable revenue 
procedure as an Indian tribal 
government, and such governing body 
believes that it qualifies for such 
designation, the governing body may 
apply for a ruling from the Internal 
Revenue Service. Such governing body 
will qualify as an Indian tribal 
government, for purposes of these 
regulations, only upon obtaining a 
favorable ruling from the Internal 
Revenue Service. The regulations 
provide instructions for applying for a 
ruling. 

Similarly, a subdivision of a 
designated Indian tribal government 
may be treated as a political subdivision 
of a State for certain Federal tax 
purposes if the Internal Revenue Service 
determines that the subdivision has 
been delegated the right to exercise one 
or more of the substantial govenmental 
functions of the Indian tribal 
government. Designation of a 
subdivision of an Indian tribal 
government as a political subdivision of 
a State will be by revenue procedure. If 
a subdivision of an Indian tribal 
government is not currently designated 
by the applicable revenue procedure as 
a political subdivision of a State, the 
subdivision may apply for a ruling from 
the Internal Revenue Service. Such 
subdivision of an Indian tribal 
government will qualify as a political 
subdivision of a State, for purposes of 
these regulations, only upon obtaining a 
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favorable ruling from the Internal 
Revenue Service. 

The regulations set forth the sections 
of the Internal Revenue Code of 1954 
under which designated Indian tribal 
governments and subdivisions of Indian 
tribal governments shall be treated as 
States or political subdivisions of States. 
In addition, special rules for excise tax 
exemptions and tax-exempt bonds are 
provided, including the requirement that 
an essential governmental function be 
exercised. 


Special Analyses 


The Treasury Department has 
determined that this temporary 
regulation is not subject to review under 
Executive Order 12291 or the Treasury 
and OMB implementation of the Order 
dated April 29, 1983. The notice of 
proposed rulemaking relating to the 
treatment of Indian tribal governments 
as States for certain purposes in the 
Proposed Rules section of this issue of 
the Federal Register describes the 
applicability of the Executive Order to 
both the proposed and final regulations. 

No general notice of proposed 
rulemaking is required by 5 U.S.C. 553(b) 
for temporary regulations. Accordingly, 
the Regulatory Flexibility Act does not 
apply and a Regulatory Flexibility 
Analysis is not required for this rule. 

The collection of information 
requirements contained in this 
regulation have been approved by the 
Office of Management and Budget 
(OMB) under section 3507 of the 
Paperwork Reduction Act. (Control No. 
1545-0823) 


Drafting Information 


The principal author of these 
temporary regulations is Linda M. 
Kroening of the Legislation and 
Regulations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulations, on matters 
of both substance and style. 


List of Subjects in 26 CFR Part 305 
Taxes, Indian tribal government. 


Adoption of Amendments to the 
Regulations 


Accordingly, a new Part 305, 
Temporary Procedural and 
Administrative Tax Regulations under 
the Indian Tribal Government Tax 
Status Act of 1982, is added to Title 26 of 
the Code of Federal Regulations, and the 
following temporary regulations are 
adopted: 


Paragraph. Subchapter F of 26 CFR is 
amended by adding a new Part 305 to 
read as follows: 


PART 305—TEMPORARY 
PROCEDURAL AND ADMINISTRATIVE 
TAX REGULATIONS UNDER THE 
INDIAN TRIBAL GOVERNMENTAL TAX 
STATUS ACT OF 1982 


Sec. 
305.7701-1 Definition of Indian tribal 
government. 
305.7871-1 Indian tribal governments treated 
as States for certain purposes. 
Authority: Section 7805 (68A Stat. 917, 26 
U.S.C. 7805) Internal Revenue Code of 1954. 


§ 305.7701-1 Definition of Indian tribal 
government. 

(a) Definition. A governing body of a 
tribe, band, pueblo, community, village, 
or group of native American Indians, or 
Alaska Natives, qualifies as an Indian 
tribal government upon determination 
by the Internal Revenue Service that the 
governing body exercises governmental 
functions. Designation of a governing 
body as an Indian tribal government 
will be by revenue procedure. If a 
governing body is not currently 
designated by the applicable revenue 
procedure as an Indian tribal 
government, and such governing body 
believes that it qualifies for such 
designation, the governing body may 
apply for a ruling from Internal Revenue 
Service. In order to qualify as an Indian 
tribal government, for purposes of 
section 7701(a)(40) and this section, such 
governing body must receive a favorable 
ruling from the Internal Revenue 
Service. The request for a ruling shall be 
made in accordance with all applicable 
procedural rules set forth in the 
Statement of Procedural Rules (26 CFR 
Part 601) and any applicable revenue 
procedures relating to the submission of 
ruling requests. The request shall be 
submitted to the Internal Revenue 
Service, Associate Chief Counsel 
(Technical), Attention: CC:IND:S, room 
6545, 1111 Constitution Avenue, NW., 
Washington, D.C. 20224. 

(b) Effective date. The provisions of 
this section are effective after December 
31, 1982. 


§ 305.7871-1 Indian tribal governments 
treated as states for certain purposes. 


(a) Jn general. An Indian tribal 
government, as defined in section 7701 
(a)(40) and the regulations thereunder, 
shall be treated as a State, and a 

subdivision of an Indian tribal 
government, as determined under 
section 7871(d) and paragraph (e) of this 
section, shall be treated as a political 
subdivision of a State, under the 
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following sections and regulations 
thereunder— 

(1) Section 170 (relating to income tax 
deductions for charitable, etc., 
contributions and gifts), sections 2055 
and 2106(a)(2) (relating to estate tax 
deductions for transfers of public, 
charitable, and religious uses), and 
section 2522 (relating to gift tax 
deductions for charitable and similar 
gifts), for purposes of determining 
whether and in what amount any 
contribution or transfer to or for the use 
of an Indian tribal government (or 
subdivision thereof) is deductible; 

(2) Section 164 (relating to deductions 
for taxes); 

(3) Section 511(a)(2)(B) (relating to the 
taxation of colleges and universities 
which are agencies or instrumentalities 
of governments or their political 
subdivisions); 

(4) Section 37(e)(9)(A) (relating to 
certain public retirement systems); 

(5) Section 41(c)(4) (defining “State” 
for purposes of credit for contributions 
to candidates for public offices); 

(6) Section 117(b)(2)(A) (relating to 
scholarships and fellowship grants); 

(7) Section 403(b)(1)(A)(ii) (relating to 
the taxation of contributions of certain 
employers for employee annuities); 

(8) Chapter 41 of the Code (relating to 
tax on excess expenditures to influence 
legislation); and 

(9) Subchapter A of chapter 42 of the 
Code (relating to private foundations). 

(b) Special rule for excise tax 
provisions. An Indian tribal government 
shall be treated as a State, and a 
subdivision of an Indian tribal 
government shall be treated as a 
political subdivision of a State, for 
purposes of any exemption from, credit 
or refund of, or payment with respect to, 
an excise tax imposed on a transaction 
under— 

(1) Chapter 31 of the Code (relating to 
tax on special fuels); 

(2) Chapter 32 of the Code (relating to 
manufacturers excise taxes); 

(3) Subchapter B of chapter 33 of the 
Code (relating to communications excise 
tax); and 

(4) Subchapter D of chapter 36 of the 
Code (relating to tax on use of certain 
highway vehicles), if, in addition to 
satisfying all requirements applicable to 
a similar transaction involving a State 
(or political subdivision thereof) under 
the Code, the transaction involves the 
exercise of an essential governmental 
function of the Indian tribal government, 
as defined in paragraph (d) of this 
section. 

(c) Special rule for tax-exempt bonds. 
An Indian tribal government shall be 
treated as a State and a subdivision of 
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an Indian tribal government shall be 
treated as a political subdivision of a 
State for purposes of any obligation 
issued by such government or 
subdivision under section 103 (relating 
to interest on certain governmental 
obligations) if such obligation is part of 
an issue substantially all of the proceeds 
of which are to be used in the exercise 
of an essential governmental function, 
as defined in paragraph (d) of this 
section. For purposes of section 7871 
and this section, the “substantially all” 
test is the same as that provided in 
§ 1.103-8(a)(1)(i). An Indian tribal 
government shall not be treated asa 
State and a subdivision of an Indian 
tribal government shall not be treated as 
a political subdivision of a State, 
however, for issues of the following 
private activity bonds— 

(1) An industrial development bond 
(as defined in section 103(b)(2)); 

(2) An obligation described in section 
105{ij}{7}{A) (relating to scholarship 
bonds); or 

(3) A mortgage subsidy bond (as 
defined in section 103A(b)(1), without 
regard to section 103A(b)(2)). 

(d) Essential governmental function. 
For purposes of section 7871 and this 
section, an essential governmental 
function of an Indian tribal government 
(or portion thereof) is a function of a 
type which is— 

(1) Eligible for funding under 25 U.S.C. 
13 and the regulations thereunder; 

(2) Eligible for grants or contracts 
under 25 U.S.C. 450 (f), (g), and (h) and 
the regulations thereunder; or 

(3) An essential governmental 
function under section 115 and the 
regulations thereunder when conducted 
by a State or political subdivision 
thereof. 

(e) Treatment of subdivisions of 
Indian tribal governments as political 
subdivisions. A subdivision of an Indian 
tribal government shall be treated a8 a 
political subdivision of a State for 
purposes of section 7871 and this section 
if the Internal Revenue Service 
determines that the subdivision has 
been delegated the right to exercise one 
or more of the substantial governmental 
functions of the Indian tribal 
government. Designation of a 
subdivision of an Indian tribal 
government as a political subdivision of 
a State will be by revenue procedure. If 
a subdivision of an Indian tribal 
government is not currently designated 
by the applicable revenue procedure as 
a political subdivision of a State, and 
such subdivision believes that it 
qualifies for such designation, the 
subdivision may apply for a ruling from 


the Internal Revenue Service. In order to 
qualify as a political subdivision of a 
State, for purposes of section 7871 and 
this section, such subdivision must 
receive a favorable ruling from the 
Internal Revenue Service. The request 
for a ruling shall be made in accordance 
with all applicable procedural rules set 
forth in the Statement of Procedural 
Rules (26 CFR Part 601) and any . 
applicable revenue procedures relating 
to submission of ruling requests. The 
request shall be submitted to the 
Internal Revenue Service, Associate 
Chief Counsel (Technical), Attention: 
CC:IND:S, Room 6545, 1111 Constitution 
Ave., NW., Washington, D.C. 20224. 

(f) Effective dates—{1) in general 
Except as provided in paragraph (f)(2) of 
this section, the provisions of this 
section are effective after December 31, 
1982. 

(2) Specific effective dates. Specific 
provisions of this section are effective 
as follows: 

(i) Provisions relating to Chapter 1 of 
the Internal Revenue Code of 1954 (other 
than section 103 and section 37(e)(9)(A)) 
shall apply to taxable years beginning 
after December 31, 1982, and before 
January 1, 1985; 

(ii) Provisions relating to section 
37(e)(9)(A) shall apply to taxable years 
beginning after December 31, 1982, and 
before January 1, 1984; 

(iii) Provisions relating to section 103 
shall apply to obligations issued after 
December 31, 1982, and before January 
1, 1985; 

(iv) Provisions relating to chapter 11 
of the Code shall apply to estates of 
decedents dying after December 31, 
1982, and before January 1, 1985; 

(v) Provisions relating to chapter 12 of 
the Code shall apply to gifts made after 
December 31, 1982, and before January 
1, 1985; and 

(vi) Provisions relating to taxes 
imposed by subtitle D of the Code shall 
take effect on January 1, 1983 and shall 
cease to apply at the close of December 
31, 1984. 

There is a need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision. For 
this reason, it is found impracticable to 
issue it with notice and public procedure 
under subsection (b) of section 553 of 
Title 5 of the United States Code or 
subject to the effective date limitation of 
subsection (b) of that section. 

This Treasury decision is issued under 
the authority contained in section 7805 
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of the Internal Revenue Code of 1954 

(68A Stat. 917, 26 U.S.C. 7805). 

Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 
Approved: April 16, 1984. 

Ronald A. Pearlman, 

Acting Assistant Secretary of the Treasury. 

[FR Doc. 84-12119 Filed 54-84; 8:45 am] 

BILLING CODE 4830-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 162 


[CGD 78-151] 


Inland Waterways Navigation 
Regulations; Connecting Waters From 
Lake Huron to Lake Erie 


Correction 


In FR Doc. 84-11615 beginning on page 
18297 in the issue of Monday, April 30, 
1984, make the following correction: 

On page 18301, first column, first 
complete paragraph, third line, “not” 
should appear between “will” and 
“have”. 


BILLING CODE 1505-01-M 


DEPARTMENT OF THE INTERIOR 
National Park Service 
36 CFR Part 2 


General and Special Regulations for 
Areas Administered by the National 
Park Service; Correction 


AGENCY: National Park Service, Interior. 
ACTION: Final rule; correction. 


SUMMARY: This document corrects an 
omission pertaining to the delay of the 
trapping ban until January 15, 1985, from 
Part 2 in the final rule amending the 
general National Park Service 
regulations. The final rule also included 
special regulations for certain individual 
park areas. The final rule was published 
April 30, 1984 (49 FR 18442). 

EFFECTIVE DATE: April 30, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Dan Sholly, Chief, Branch of Ranger 
Activities, National Park Service, 
Washington, D.C. 20240. Telephone (202) 
343-3227. 

SUPPLEMENTARY INFORMATION: 


Background 


The provision to delay the effective 
date to ban trapping in 11 park areas 
was prominently discussed in the final 
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rule's analysis of comments. However, 
certain information was inadvertently 
omitted from the amendatory language 
for § 2.2 on page 18450 in the first 
column, as published in the Federal 
Register, Volume 49, Number 84, on 
Monday, April 30, 1984. 

In consideration of the foregoing, 36 
CFR Chapter 1 is amended as follows: 


PART 2—RESOURCE PROTECTION, 
PUBLIC USE AND RECREATION 


In § 2.2, revise paragraph (b)(3) as 
follows (the paragraph heading for 
paragraph (b) is shown for the 
convenience of the reader): 


§ 2.2 Wildlife protection. 

* * * * * 
(b) Hunting and trapping. 

* * ? * * 

(3) Trapping shall be allowed in park 

areas where such activity is specifically 

authorized by Federal statutory law. 

Provided however, that trapping shall 

continue until January 15, 1985, in the 

following park areas: 

Assateague Island National Seashore 

Bighorn Canyon National Recreation 
Area 

Buffalo National River 

Cape Cod National Seashore 

Delaware Water Gap National 
Recreation Area 

John D. Rockefeller, Jr. Memorial 
Parkway 

New River Gorge National River 

Ozark National Scenic Riverways 

Pictured Rocks National Lakeshore 

Saint Croix National Scenic Riverway 

Sleeping Bear Dunes National 
Lakeshore. 
Dated: May 2, 1984. 

(16 U.S.C. 1 and 3 and statutes relating to 

specific park areas) 

Susan E. Recce, 

Acting Assistant Secretary for Fish and 

Wildlife and Park. 

[FR Doc. 84~-12217 Filed 54-84; 8:45 am] 

BILLING CODE 4310-70-M 


DEPARTMENT OF COMMERCE 
Patent and Trademark Office 
37 CFR Parts 1 and 5 

[Docket No. 40227-18] 


Revision of Foreign Filing License 
Procedure 


AGENCY: Patent and Trademark Office, 
Commerce. 


ACTION: Final rule; change of effective 
date. 


SUMMARY: The Patent and Trademark 
Office amended the rules of practice in 
patent cases, Parts 1 and 5 of 37 CFR, to 
establish a streamlined procedure for 
granting licenses for foreign filing by 
publishing a notice in the Federal 
Register on April 4, 1984, at 49 FR 13456- 
13463. The notice set an effective date of 
June 1, 1984. However, title 35, United 
States Code, section 41(g) provides that 
“No fee established by the 
Commissioner under this section will 
take effect prior to sixty days following 
notice in the Federal Register.” Since 
these rules establish fees and the 
effective date of the rules was slightly 
less than 60 days after the publication of 
the final rule change in the Federal 
Register, it is necessary to set a later 
effective date. 

DATE: The effective date of the rule 
change published at 49 FR 13456-13463 
is changed to June 4, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth L. Cage by telephone at (703) 
557-2877 or by mail marked to his 
attention and addressed to the 
Commissioner of Patents and 
Trademarks, Washington, D.C. 20231. 


Dated: April 30, 1984. 
Gerald J. Mossinghoff, 
Commissioner of Patents and Trademarks. 
[FR Doc. 84-1224 Filed 54-84; 8:45 am] 
BILLING CODE 36510-16-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 83-1119; RM-4500] 


TV Broadcast Station in Merced, 
California; Changes Made in Table of 
Assignments 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule 


summary: Action taken herein, at the 
request of Stephen J. Mewhort, assigns 
UHF TV Channel 51 to Merced, 
California, as the community’s first 
television service. 


EFFECTIVE DATE: July 9, 1984. 


appress: Federal Communications 
Commission, Washington, D.C. 20554. 
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FOR FURTHER INFORMATION CONTACT: 
Mark N. Lipp, Mass Media Bureau, (202) 
634-6530. 


List of Subjects in 47 CFR Part 73 
Television broadcasting. 


Report and Order; Proceeding 
Terminated 


In the matter of Amendment of § 73.606(b), 
Table of Assignments, TV Broadcast 
Stations. (Merced, California); MM Docket 
No. 83-1119, RM-4500. 

Adopted: April 26, 1984. 

Released: May 1, 1984. 

By the Chief, Policy and Rules Division. 


1. The Commission has before it for 
consideration the Notice of Proposed 
Rule Making, 48 FR 40994, published 
October 28, 1983, proposing the 
assignment of UHF TV Channel 51 to 
Merced, California, as the Community's 
first television service. The Notice was 
adopted in response to a petition filed 
by Stephen J. Mewhort (“petitioner”). 
Supporting comments were filed by 
petitioner reaffirming his intention to 
apply for the channel, if assigned. No 
oppositions to the proposal were 
received. 

2. Merced (population 36,499), ' the 
seat of Merced County (population 
134,560), is located approximately 180 
kilometers (112 miles) southeast of San 
Francisco. It is presently devoid of any 
local television service. 

3. In view of the fact that the proposed 
assignment could provide a first local 
television service to Merced, we believe 
that the public interest would be served 
by assigning UHF TV Channel 51 to 
Merced, California. The channel can be 
assigned in compliance with the 
minimum distance separation 
requirements of § 73.610 and § 73.698 of 
the Commission's Rules, provided the - 
transmitter is located 2.3 miles south of 
the community to avoid short spacing to 
a construction permit for Station KSCH- 
TV (Channel 58) in Stockton, California. 

4. Accordingly, pursuant to the 
authority contained in sections 4(i), 
5(c)(1), 303(g) and (r) and 307(b) of the 
Communications Act of 1934, as 
amended, and §§ 0.61, 0.204(b) and 0.283 
of the Commission's Rules, it is ordered, 
That effective July 9, 1984, the 
Television Table of Assignments, 

§ 73.606(b) of the Commission's Rules, is 
amended for the community listed 
below, as follows: 


' Population figures taken from the 1980 U.S. 
Census, Advance Report. 





5. It is further ordered, That this 
proceeding is terminated. 

6. For further information concerning 
the above, contact Mark N. Lipp, Mass 
Media Bureau, (202) 634-6530 


Federal Communications Commission. 
Roderick K. Porter, 

Chief, Policy and Rules Division, Mass Media 
Bureau. 


[FR Doc. 84—12232 Filed 54-84; 8:45 am} 
BILLING CODE 6712-01-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Office of the Secretary 


7 CFR Part 1 


Official Records; Fee Schedule; 
National Agricultural Library 


AGENCY: Office of the Secretary, USDA. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Department of 
Agriculture proposes to amend the Fee 
Schedule (Appendix A, Subpart A, 7 
CFR Part 1), by increasing fees for 
photographic reproductions and on-line 
searching for National Agricultural 
Library records. These changes are 
necessary to offset base costs and 
increased production costs. 


DATE: Written comments must be 
received by the contact person listed 
below on or before June 6, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Joseph H. Howard, Director, National 
Agricultural Library, United States 
Department of Agriculture, Room 200, 
NAL, Beltsville, Maryland 20705, (301) 
344-4248. 


SUPPLEMENTARY INFORMATION: This 
proposed rule has been issued in 
conformance with Executive Order 
12291 and Departmental Regulation 
1512-1 and been determined not to be a 
“major rule.” In addition, it will not have 
a significant economic impact on a 
substantial number of small entities as 
defined by the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), because the fees 
provided for in this proposed rule are 
not new but merely reflect a minimal 
increase in the costs currently borne by 
those persons requesting Government 
photographic reproductions and on-line 
searching. John E. Carson, Director, 
Office of Finance and Management 
made these determinations. 


List of Subjects in 7 CFR Part 1 


Freedom of information. 


PART 1—ADMINISTRATIVE 
REGULATIONS 


Accordingly it is proposed to amend 
Appendix A of Subpart A, of Part 1, title 
7, Code of Federal Regulations as 
follows: 

1. The authority citation for Appendix 
A, Subpart A of Part 1 is amended to 
read as follows: 


Authority: 5 U.S.C. 301; 552; 7 U.S.C. 2244; 
31 U.S.C. 9701; and 7 CFR 2.75(a)(6)(xiii). 


Appendix A—Fee Schedule 


2. It is proposed to revise the heading 
and the provisions of paragraph a of 
section 16 to read as follows: 

Sec. 16. Photographic reproduction prices. 
. * + * * 


a. National Agricultural Library. The 
following prices are applicable to National 
Agricultural Library (NAL) items only: 
Reproduction of electrostatic, microfilm and 
microfiche copy—$5.00 for the first 10 pages 
or fraction thereof, and $3.00 for each 
additional 10 pages or fraction thereof. 
Duplication of NAL-owned microfilm— 
$10.00 per reel. Duplication of NAL-owned 
microfiche—$5.00 for the first fiche, and 
$0.50 for each additional fiche. Magnetic tape 
containing bibliographic files—$45.00 per 
reel. As part of its reference service NAL may, 
in accordance with its policies, provide staff 
assistance and the use of manual or 
computerized reference tools to answer 
inquiries. All inquiries requiring more than a 
threshold level of one hour of staff time or 
$25.00 in computer costs shall be billed for 
that part of the staff time and computer- 
related costs which exceed the threshold 
levels in accordance with section 8, 
paragraphs c through e of this fee schedule. 
The contract rate charged by the commercial 
source to the National Agricultural Library for 
computer services is available at the National 
Agricultural Library, Room 111, Information 
Access Division, United States Department of 
Agriculture, Beltsville, Maryland 20705, 
(301-344-3704). 


* * * * * 
Signed at Washington, D.C. on May 1, 1984. 


John E. Carson, 
Director, Office of Finance and Management. 


[FR Doc. 64-12245 Filed 5~4-84; 8:45 am] 
BILLING CODE 3410-98-M 


Federal Register 
Vol. 49, No. 89 


Monday, May 7, 1984 


FEDERAL HOME LOAN BANK BOARD 
12 CFR Parts 563 and 571 
[No. 84-201] 


interest-Rate-Risk Management 


AGENCY: Federal Home Loan Bank 
Board. 


ACTION: Proposed policy statement and 
rule. 


SUMMARY: The Federal Home Loan Bank 
Board (“Board”), as the operating head 
of the Federal Savings and Loan 
Insurance Corporation (“Corporation”), 
is proposing a statement of policy and 
related regulation to codify its 
expectations concerning the 
management of interest-rate risk and to 
require that the board of directors of 
each institution the accounts of which 
are insured by the Corporation (“insured 
institution”) develop and implement a 
policy and procedures for the 
management of interest-rate risk. 


DATE: Comments must be received by 
June 4, 1984. 

appress: Send comments to Director, 
Information Services Section, Office of 
the Secretariat, Federal Home Loan 
Bank Board, 1700 G Street, NW., 
Washington, D.C. 20552. Comments will 
be available for public inspection at this 
address. 

FOR FURTHER INFORMATION CONTACT: 
Robert J. Moore, Deputy Director, 
Programs/Administration, Office of 
Examinations and Supervision, (202) 
377-6480; Dan Brumbaugh, Deputy Chief 
Economist, Office of Policy and , 
Economic Research, (202) 377-6775; or 
Joseph Longino, Attorney, Office of 
General Counsel, (202) 377-6446. 
SUPPLEMENTARY INFORMATION: A 
principal component of the income of 
thrift institutions is the difference 
between the yield earned on assets and 
the rates paid on liabilities. This 
component of income (“‘margin” or 
“spread”) varies over time because the 
average interest rates paid on short-term 
deposits and other liabilities adjust 
more quickly to changes in interest rates 
than the average interest rates earned 
on long-term mortgage loans. Changes in 
interest rates also affect net asset 
values. Increases in interest rates, for 
example, lower net asset values because 
long-term interest-bearing assets in 
institutions’ portfolios decline in value. 
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This sensitivity of income and net asset 
values to changes in interest rates is 
commonly referred to as “interest-rate 
risk.” The larger the difference in 
average maturities between assets and 
liabilities, the greater the exposure to 
interest-rate risk. 


Although interest-rate risk is not new, 
the magnitude of the interest-rate crisis 
in 1981 and 1982 was unprecedented. 
The interest-rate risk arose because the 
thrift industry's assets were 
overwhelmingly long-term, fixed-rate 
mortgages funded by short-term 
deposits. When short-term interest rates 
rose above the average interest yields 
on long-term, fixed-rate assets, thrifts 
suffered losses that imperiled their 
industry. 

The reduction in interest rates that 
began in August 1982 lessened the 
immediate danger. Moreover, the 
enactment in October of the Garn-St 
Germain Depository Institutions Act of 
1982, Pub. L. No. 97-320, gave the thrift 
industry new asset powers that allowed 
institutions to reduce the average 
maturity of their asset portfolios. The 
passage of time and significant efforts at 
portfolio restructuring have reduced the 
effect of low-interest-rate mortgages in 
the portfolios of the industry. 
Nevertheless, the thrift industry still 
confronts substantial interest-rate risk, 
and a return to higher short-term rates 
could precipitate another crisis. 

The Federal Home Loan Bank Board 
has taken several steps to assist the 
thrift industry in managing interest-rate 
risk. Working with the Congress in the 
development of the Garn-St Germain 
Act and with-the Depository Institutions 
Deregulation Committee, the Board has 
promoted and implemented wider and 
more flexible asset and liability powers 
for thrift institutions in order to facilitate 
the matching of maturities of assets and 
liabilities. The Board has also expanded 
the availability of long-term advances 
through the Federal Home Loan Bank 
System. 

The Board recognizes that the boards 
of directors of many thrift institutions 
have already taken steps to identify 
and, where appropriate and possible, to 
reduce their exposure to interest-rate 
risk. The Board is also aware that efforts 
to reduce exposure to interest-rate risk 
must be undertaken with care and skill. 
Underwriting standards must be 
maintained to avoid undue exposure to 
credit risk, and new assets, such as 
adjustable-rate mortgages, must be 
properly structured, including original 
rate, increase procedures, and maximum 
rate, Failure to use the requisite degree 
of skill and care in restructuring can 
also expose the institution to serious 


risk. At present, however, it is 
impossible for the Board to know how 
many institutions have taken steps to 
reduce interest-rate risk, what those 
steps are, and how effective they have 
been. 

Because the analysis and management 
of interest-rate risk is an important task 
of responsible management and because 
many boards of directors have already 
instituted interest-rate-risk-management 
policies, the Board deems it appropriate, 
pursuant to its authority under Title IV 
of the National Housing Act, to propose 
adopting a policy statement and related 
rule codifying the Board’s expectations 
concerning the management of interest- 
rate risk (discussed above), and 
requiring the board of directors of each 
insured institution to develop and 
implement a policy and procedures for 
the management of interest-rate risk. 
The proposal would have the three-fold 
virtue of supporting responsible 
management within the thrift industry, 
facilitating the examination process, and 
assisting the Board, as operating head of 
the Corporation, in assessing and 
reducing the degree of exposure of the 
Insurance Fund attributable to 
institutions’ interest-rate risk. 

As proposed, the rule would require 
the operating management of each 
insured institution to submit to its board 
of directors a report containing at least 
the following informatign: (1) Analyses 
of the difference between the dollar 
value of assets and liabilities with the 
same remaining term to repricing, or 
“gap” analyses; and (2) analyses of the 
impact of differing market-interest-rate 
scenarios on earnings, net asset values, 
and regulatory net worth. The board of 
directors would then formaliy adopt an 
interest-rate-risk-management policy to 
be implemented by operating 
management. Operating management 
would report periodically to the board of 
directors on the implementation of this 
policy and make that information 
available to the Board's examiners. The 
board of directors would be required to 
review the results of operations at least 
quarterly and to adjust the policy as 
necessary and appropriate. 

The proposal would not impose any 
new reporting requirement on insured 
institutions. Moreover, the proposal 
would not add to the data-collection 
burden of insured institutions because 


_ the information required by the Board's 


new quarterly financial reporting system 
will provide the data needed by 
institutions to conduct interest-rate-risk 
analyses. 

It is not the Board's intention to 
intrude upon the business judgment of 
boards of directors of thrift institutions. 
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Rather, the Board's purpose is to support 
responsible management in a task which 
it has already undertaken and to enable 
the Board’s examiners to do their jobs 
more efficiently. The Board hopes and 
expects that the proposal would thereby 
contribute to the provision of home 
finance in the nation. 


Initial Regulatory Flexibility Analysis 


Pursuant to section 3 of the Regulatory 
Flexibility Act, Pub. L. No. 96-354, 94 
Stat. 1164 (1980), the Board is providing 
the following regulatory flexibility 
analysis: 

1. Reasons, objectives, and legal basis 
underlying the proposed rule. These 
elements are incorporated above in the 
SUPPLEMENTARY INFORMATION regarding 
the proposal. 

2. Small entities to which the 
proposed rule would apply. The 
proposal would apply to all insured 
institutions. 

3. Impact of the proposed rule on 
small entities. The proposal would not 
have a substantial impact upon a 
significant number of insured 
institutions which are small entities 
because it imposes no new reporting or. 
data-collection burdens on such 
institutions. 

4. Overlapping or conflicting federal 
rules. There are no known federal rules 
that duplicate, overlap, or conflict with 
this proposal. 

5. Alternatives to the proposed rule. 
The proposal codifies the Board’s 
expectations concerning the 
management of interest-rate risk and 
requires the boards of directors of 
insured institutions to develop and 
implement a policy and procedures for 
the management of interest-rate risk. 
There are no alternatives that would 
have a less significant economic impact 
on insured institutions which are small 
entities. 

Because the Board considers it 
desirable to coordinate the 
implementation of the proposed policy 
statement and related rule, if adopted, 
with the implementation of its new 
financial reporting system for insured 
institutions, it is providing for a 30-day 
comment period. 


List of Subjects in 12 CFR Parts 563 and 
571 


Savings and loan associations. 


Accordingly, the Federal Home Loan 
Bank Board hereby proposes to amend 
Parts 563 and 571, Subchapter D, 
Chapter V of Title 12, Code of Federal 
Regulations, as set forth below. 
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SUBCHAPTER D—FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION ; 


PART 563—OPERATIONS 
1. Add new § 563.17-6, as follows: 


§ 563.17-6 interest-rate-risk-management 
procedures. 

Insured institutions shall take the 
following actions: 

(a) The board of directors or a 
committee thereof shall review the 
institution's interest-rate-risk exposure 
and devise a policy for the institution’s 
management of that risk. 

(b) To assist in this review and 
formulation of policy, the board of 
directors shall obtain an initial report 
from the operating management of the 
institution containing at least the 
following information: 

(1) Analyses of the difference between 
the dollar value of assets and liabilities 
with the same remaining term to 
repricing, or “gap” analyses, together 
with assumptions used to adjust 
contractual maturities to anticipated 
maturities; and 

(2) Analyses of the impact of differing 
market-interest-rate scenarios on 
earnings, net asset values, and 
regulatory net worth. 

(c) The board of directors shall 
formally adopt a policy for the 
management of interest-rate risk. The 
operating management of the institution 
shall establish guidelines and 
procedures to ensure that the board's 
policy is successfully implemented. 

(d) The operating management of the 
institution shall periodically report to 
the board of directors regarding 
implementation of the institution's 
policy for interest-rate-risk management 
and shall make that information 
available upon request to the 
Corporation. 

(e) The institution’s board of directors 
shall review the results of operations no 
less frequently than quarterly and shall 
make such adjustments as it considers 
necessary and appropriate to the policy 
for interest-rate-risk management, 
including adjustments to the authorized 
acceptable level of interest-rate risk. 

(f} See also § 571.3 of this Subchapter, 
containing the Corporation's statement 
of policy on interest-rate-risk 
management. 


PART 571—STATEMENTS OF POLICY 
2. Add new § 571.3, as follows: 


§ 571.3 Interest-rate-risk management. 

(a) General. A principal component of 
the income of thrift institutions is the 
difference between the yield earned on 
assets and the rates paid on liabilities. 
This component of income (“margin” or 


“spread”) varies over time because the 
average interest rates paid on short-term 
deposits and other liabilities adjust 
more quickly to changes in interest rates 
than the average interest rates earned 
on long-term mortgage loans. Changes in 
interest rates also affect net asset 
values. Increases in interest rates, for 
example, lower net asset values because 
long-term interest-bearing assets in 
institutions’ portfolios decline in value. 
This sensitivity of income and net asset 
values to changes in interest rates is 
commonly referred to as “interest-rate 
risk.” The larger the difference in 
average maturities between assets and 
liabilities, the greater the exposure to 
interest-rate risk. The interest-rate-risk 
management procedures required by 

§ 563.17-6 of this Subchapter are 
intended to ensure that the boards of 
directors and operating management of 
insured institutions adequately address 
the management of interest-rate risk. 

(b) Other risk management. While 
emphasizing interest-rate risk, this 
statement of policy is not intended to 
diminish attention paid to other forms of 
risk. The Corporation realizes that the 
means used to reduce interest-rate risk 
can increase other forms of risk, 
particularly the risk of default. In 
addition, the requisite degree of care 
and skill must be employed in pricing 
and structuring new assets, such as 
adjustable-rate mortgages, to reduce 
interest-rate risk and to ensure that the 
desired economic effect is achieved. The 
Corporation recognizes that the duties of 
boards of directors include managing 
the various types of risk which affect 
their institutions. 

(Secs. 402, 403, 407, 48 Stat. 1256, 1257, 1260, 
as amended (12 U.S.C. 1725, 1726, 1730)}) 

Dated: April 26, 1984. 

By the Federal Home Loan Bank Board. 
John F. Ghizzoni, 

Assistant Secretary. 
[FR Doc. 84-12218 Filed 5-4-4; 8:45 am] 
BILLING CODE 6720-01-M 


SMALL BUSINESS ADMINISTRATION 
13 CFR Part 107 


Smail Business investment Companies 


AGENCY: Small Business Administration. 
ACTION: Proposed rule; amendment. 


SUMMARY: This document amends the 
supplementary information section of 
the notice of proposed rulemaking 
concerning small business investment 
companies, published by the Small 
Business Administration (SBA) in the 
issue of Friday, April 13, 1984 (49 FR 
14764). This section is amended to 
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include information required under the 
Paperwork Reduction Act. 


FOR FURTHER INFORMATION CONTACT: 
Robert G. Lineberry, Deputy Associate 
Administrator for Investment, Small 
Business Administration, 1441 L Street, 
NW., Washington, D.C. 20416, 202-653- 
6848. 


SUPPLEMENTARY INFORMATION: . 


Amendment 


The Supplementary Information 
relating to SBA’s proposed rule 
published in the issue for Friday, April 
13, 1984 (49 FR 14764) is amended to 
include a Paperwork Reduction Act 
section immediately following the 
section which discusses the Agency’s 
review for Executive Order 12291 and 
regulatory flexibility compliance: 


Paperwork Reduction Act 


SBA has reviewed this proposal and 
certifies that it contains no information 
collection requirements subject to the 
Paperwork Reduction Act (Pub. L. 96- 
511; 44 U.S.C. 35). 

Dated: April 24, 1984. 

James C. Sanders, 
Administrator. 

[FR Doc. 84~12186 Filed 5~4-84; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Parts 27 and 29 


Rotorcraft Airworthiness 
Requirements 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Information notice. 


summary: By letter dated May 9, 1983, 
the FAA Rotorcraft Certification 
Directorate polled approximately 75 
organizations and individuals 
associated with the worldwide 
rotorcraft community to determine their 
assessment of the five most important 
rotorcraft safety issues that could be 
addressed through changes in the 
airworthiness standards (Parts 27 and 29 
of the Federal Aviation Regulations 
(FAR)). This notice provides the results 
of that poll. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Tommie Plummer, Manager, 
Regulations Program Management, 
ASW-111, Aircraft Certification 
Division, P.O. Box 1689, Forth Worth, 
Texas 76101, telephone number (817) 
877-2550 or FTS 734-2550. 
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SUPPLEMENTARY INFORMATION: This 
project developed from proposals 
advanced at a meeting between the 
FAA and the European Airworthiness 
Authorities Steering Committee (AASC) 
to standardize rotocraft certification 
standards to the greatest practical 
extent. To provide the worldwide 
rotorcraft community the opportunity to 
participate in this activity, the FAA 
Rotorcraft Certification Directorate sent 
letters on May 9, 1983, to approximately 
75 organizations and individuals 
requesting by November 1, 1983, their 
assessment of the five most important 
rotorcraft safety issues that could be 
addressed through changes in the 
airworthiness standards for normal and 
transport category rotorcraft, 14 CFR 
Parts 27 and 29 of the Federal Aviation 
Regulations, respectively. 


The FAA Rotorcraft Certification 
Directorate currently has two major 
projects underway to revise the 
rotorcraft airworthiness standards, the 
Rotorcraft Regulatory Review program 
and the Rotorcraft Structural Fatigue 
and Damage Tolerance program. The 
Rotorcraft Regulatory Review program 
was started in 1978, and will not be 
complete until 1986. Approximately 600 
suggested changes to the airworthiness 
standards are being addressed in this 
program. The Rotorcraft Structural 
Fatigue and Damage Tolerance program 
ws formally initiated with the 
publication of an advance notice of 
proposed rulemaking, 48 FR 772, January 
6, 1983. The Directorate letter of May 9, 
1983, requested that items in these two 
programs not be included in responses; 
however, most commenters opted to 
include some of these items. 
Consequently, they will be included in 
this discussion to present a more 
complete description of the concerns of 
the rotorcraft community. Because of ex 
parte communication requirements, 
questions or discussions about these 
items must be restricted. 

Two other programs are underway 
that will influence activities in the 
rotorcraft airworthiness standards area. 
The first is the FAA-wide 
crashworthiness program, and 
comments from the Directorate poll will 
be used to contribute to the overall FAA 
crashworthiness program. The second 
program involves proposed new engine 
ratings to be used in multiengine 
rotorcraft after the failure of one engine. 
There have been industry-FAA 
discussions on this subject and it is 
anticipated that rotorcraft industry 
representatives will soon petition for 
new standards. Comments received in 
the Directorate poll did not specifically 
address these possible new engine 


ratings but did indicate that changes are 
needed in the standards for the engine 
failure condition. 

The Directorate letter requested the 
five most important subjects and the 
relative priority of each. All but one 
response included significantly more 
than five subjects. While most responses 
included certain subjects, the priorities 
assigned to each subject were not the 
same. The subjects and related 
comments have been used by the 
Directorate in an attempt to determine 
an overall priority. All responses except 
one, with only one suggestion, identified 
two areas with top or relatively high 


‘priorities assigned; damage tolerance/ 


fatigue and crashworthiness. However, 
even in these major areas, the responses 
emphasized different specific needs. 
Three other major areas were 
identifiable in most responses. Each 
major area has been subdivided into 
more specific subjects. The titles used 
for the major areas and specific subjects 
have been used as general groupings 
rather than absolute technical terms. 
Explanatory comments in the responses 
influenced titles and groupings. 

In addition to the list included in this 
notice, approximately 20 other subjects 
were submitted that could not be 
included in the five major areas. In 
general, these were assigned lower 


. priorities by the commenters. Five of 


these subjects that were submitted with 
a high priority are listed in this notice. 
Publication of this notice should not 
be construed as a commitment by the 
FAA to undertake significant efforts or 
abide by the indicated priority on some 
of the listed subjects. Some suggested 
needs would require extensive studies 


- to determine the correct standard while 


a lower priority item might be readily 
accomplished. Preliminary analyses 
might indicate that some suggestions are 
not economically feasible. The 
Directorate has received several 
inquiries about the results of the poll 
and has determined that this notice is 
the best method to provide that 
information to the rotorcraft community. 
Further activity on these suggestions 
will be undertaken in accordance with 
appropriate FAA priorities and 
rulemaking procedures. 


Rotorcraft Airworthiness Requirements 


Responses to the request for the five 
most important safety regulatory items 
can be grouped into five major 
categories. Five additional items outside 
these categories are also identified. The 
major areas are subdivided into more 
specific items with an attempt to list 
both major and specific items in 
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accordance with the priority assigned by 
commenters. 

1. Damage tolerance/ fatigue. 

(a) Damage tolerance (classic-limited). 

(b) Fatigue lives. 

(c) Condition monitoring (generally 
system vs. inspection). 

(d) Corrosion prevention. 

(e) Composites. 

(f} Ground loads (long taxi). 

2. Crashworthiness. 

(a) Ultimate loads. 

(b) Passenger protection/evacuation. 

(c) Fuel systems. 

(d) Major structural energy 
absorption. 

(e) Ditching (flotation devices, 
equipment, egress). 

3. Performance. 

(a) Engine ratings. 

(b) One-engine-inoperative continued 
flight. 

(c) Generally improved performance 
for safety. 

(d) Different classification of transport 
category rotorcraft (utility/cargo vs. 
passenger). 

(e) Fuel jettison. 

4. Systems. 

(a) Transmission and drive systems. 

(b) Engine rotor containment. 

(c) Condition monitoring systems. 

(d) Low level/low speed IFR ~“ 
approach. 

(e) Advanced displays. 

(f) Advanced control systems. 

(g) Lightning protection. 

(h} Cockpit voice recorder and flight 
data recorder. 

(i) Rotor brake tests. 

5. Human factors. 

(a) General cockpit-pilot interface. 

(b) Manual throttle (mandatory, 
especially for single engine). 

(c) Throttles on collective (mandatory 
for single pilot). 

(d) Maximum pilot force and delays 
after failures. 

(e) Simple maintenance. 

6. Other items listed as high priority 
not clearly falling in the above groups 
are: 

(a) Define snow. 

(b) Redefine modification, etc., to 
reduce use of old certification basis for 
“new aircraft.” 

(c) Expedite completion of 
certification guidance. 

(d) Require self-retaining bolts in 
control systems. 

(e) Use of simulation to replace some 
certification flight tests. 
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Issued in Fort Worth, Texas, on April 24, 
1384 
F. E. Whiifield, 
Acting Director, Southwest Region. 
{FR Doc. 84~-12149 Filed 5-4-4; 8:45 am} 
BILLING CODE 4910-13-44 


14 CFR Part 71 
[Airspace Docket No. 84-ANM-7] 


Proposed Establishment of Transition 
Area; Jerome, Idaho 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 


SUMMARY: The Federal Aviation 
Administration proposes the 
establishment of a transition area at 
Jerome, Idaho. The intended effect of the 
proposed action is to provide controlled 
airspace from 700 feet above the surface 
for aircraft executing a new instrument 
approach procedure to the Jerome 
County Airport. This action is necessary 
to ensure segregation of aircraft using 
approach procedures in instrument 
weather conditions and other aircraft 
operating in visual weather conditions. 


DATES: Comments must be received on 
or before June 8, 1984. 
ADDRESS: Send comments on the 
proposal to: Manager, Airspace and 
Procedures Branch, ANM-530, Federal 
Aviation Administration, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98169 

The official docket may be examined 
in the Regional Counsel Office and an 
informal docket may be examined in the 
Airspace and Procedures Branch at the 
same address. For further information 
contact Kathy Paul, Airspace 
Technician, ANM-535. The telephone 
number is (206) 431-2530. 
SUPPLEMENTARY INFORMATION: . 


History 


Federal Aviation Regulation Part 71, 
Subpart G, § 71.181 contains the 
description of transition areas 
designated to provide controlled 
airspace for the benefit of aircraft 
conducting instrument flight rules (IFR) 
activity. Establishment of the transition 
area at Jerome will necessitate an 
amendment to this subpart since there is 
a new IFR procedure to the Jerome 
County Airport. 


Comments Invited 


Interested persons may participate in 
the proposed rulemaking by submitting 
such written data, views, or arguments 


as they may desire. Communications 
should identify the airspace docket 
number and be submitted to the address 
listed above. Commenters wishing the 
FAA to ackuowiedge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 84—- 
ANM-7.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received before June 18, 1984, will be 
considered before taking action on the 
proposed rule. The proposal contained 
in this notice may be changed in light of 
comments received. All comments 
submitted will be available for 
examination by interested persons. 


Availability of NPRMs 


Any peson may obtain a copy of this 
Notice of Proposed Rulemaking by 
submitting a request to the Airspace and 
Procedures Office at the address 
previcusly listed. Persons interested in 
being placed on a mailing list for future 
NPRMs should also request a copy of 
Advisory Circular No. 11-2, which 
describes the application procedure. 


List of Subjects in 14 CFR Part 71° 
Transition areas, Aviation safety. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend 
§ 71.181 of Subpart G of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) as follows: 


Jerome, Idaho 


Add “That airspace extending upward 
from 700 feet above the surface bounded by a 
line beginning at latitude 42°49'45” N, 
longitude 114°34'55” W, direct 42°47'10* N, 
114°17'00" W, direct 42°37'12” N, 114°19'45” 
W, direct 42°39'40” N, 114°37'35” W, thence to 
point of beginning. 

(Secs. 307(a} and 313({a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348({a) and 1354(a)); (49 
U.S.C. 106(g) (Revised, Pub. L. 97-449, January 
12, 1983)); (Sec. 11.65 of the Federal Aviation 
Regulations (14 CFR 11.65)) 

Note: The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent and routine amendments are 
necessary to keep them operationally current. 

It, therefore—({1) is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal; and for the 
same reasons, (4) it is certified that this rule, 
when promulgated, will not have significant 
economic impact on a substantial number of 
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smail entities under the criteria of the 
Regulatory Flexibility Act. 

Issued in Seatile, Washington April 26, 
1964. 
Wayne J. Barlow, 
Acting Director, Northwest Mountain Region. 
[FR Doc. 84-12144 Filed 5-484; 8:45 am] 
BILLING CODE 4910-13-m 


14 CFR Part 71 
[Airspace Docket No. 84-ANM-6] 


Proposed Establishment of Transition 
Area; Nampa and Caldwell, idaho 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: The Federal Aviation 
Administration proposes the 
establishment of a transition area at 
Nampa and Caldwell, Idaho. The 
intended effect of the proposed action is 
to provide controlled airspace from 700 
feet above the surface for aircraft 
executing new instrument approach 
procedures to the Nampa Municipal 
Airport and the Caldwell Industrial 
Airport. This action is necessary to 
ensure segregation of aircraft using 
approach procedures in instrument 
weather conditions and other aircraft 
operating in visual weather conditions. 


DATES: Commenis must be received on 
or before June 8, 1984. 


ADDRESS: Send comments on the 
proposal to: Manager, Airspace and 
Procedures Branch, ANM-530, Federal 
Aviation Administration, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington, 
98168. 


The official docket may be examined 
in the Regional Counsel Office and an 
informal docket may be examined in the 
Airspace and Procedures Branch at the 
same address. For further information 
contact Kathy Paul, Airspace 
Technician, ANM-535. The telephone 
number is (206) 431-2530. 


SUPPLEMENTARY INFORMATION: 
History 


Federal Aviation Regulation Part 71, 
Subpart G, § 71.181 contains the 
description of transition areas 
designated to provide controlled 
airspace for the benefit of aircaft 
conducting instrument flight rules (IFR) 
activity. Establishment of the transition 
area at Nampa and Caldwell will 
necessitate an amendment to this 
subpart since there are new IFR 
procedures to the Nampa Municipal 
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Airport and the Caldwell Industrial 
Airport. 


Comments Invited 


Interested persons may participate in 
the proposed rulemaking by submitting 
such written data, views, or arguments 
as they may desire. Communications 
should identify the airspace docket 
number and be submitted to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 84—- 
ANM-8&.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received before June 18, 1984, will be 
considered before taking action on the 
proposed rule. The proposal contained 
in this notice may be changed in light of 
comments received. All comments 
submitted will be available for 
examination by interested persons. 


Availability of NPRMs 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking by 
submitting a request to the Airspace and 
Procedures Office at the address 
previously listed. Persons interested in 
being placed on a mailing list for future 
NPRMs should also request a copy of 
Advisory Circular No. 11-2, which 
describes the application procedure. 


List of Subjects in 14 CFR Part 71 
Transition areas, Aviation safety. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend 
§ 71.181 of Subpart G of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) as follows: 


Nampa and Caldwell, Idaho 


Add “That airspace extending upward 
from 700 feet above the surface bounded by a 
line beginning at latitude 43°47'50” N, 
longitude 116°39'50" W, direct 43°33'50" N, 
116°19'15” W, direct 43°25'12” N, 116°32'20” 
W, direct 43°29'25" N, 116°37'50" W, direct 
43°32'45” N, 116°49'00" W, direct 43°37'35” N, 
116°47'00" W direct 43°39'40" N, 116°50'10” 
W, thence to point of beginning.” 

(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C 1348(a) and 1354(a)); (49 
U.S.C 106(g) (Revised, Pub. L, 97-449, January 
12, 1983)); (Sec. 11.65 of the Federal Aviation 
Regulations (14 CFR 11.65))) 

Note.—The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent and routine amendments are 
necessary to keep them operationally current. 


It, therefore—({1) is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal; and for the 
same reasons, (4) it is certified that this rule, 
when promulgated, will not have significant 
economic impact on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. 

Issued in Seattle, Washington April 26, 
1984. ; 
Wayne J. Barlow, 

Acting Director, Northwest Mountain Region. 
(FR Doc. 64-12143 Filed 54-84; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 84-ACE-06] 


Transition Area; Beatrice, Nebraska; 
Proposed Alteration 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This Notice proposes to alter 


the 700-foot transition area at Beatrice, 
Nebraska, to provide additional 
controlled airspace for aircraft 
executing a new instrument approach 
procedure to the Beatrice Municipal 
Airport, Beatrice, Nebraska, utilizing the 
Beatrice VOR as a navigational aid. 
DATES: Comments must be received on 
or before June 8, 1984. 

ADDRESSES: Send comments on the 
proposal to: Federal Aviation 
Administration, Manager, Operations, 
Procedures and Airspace Branch, Air 
Traffic Division, ACE-530, 601 East 12th 
Street, Kansas City, Missouri 64106, 
Telephone (816) 374-3408. 

The official docket may be examined 
at the Office of the Regional! Counsel, 
Central Region, Federal Aviation 
Administration, Room 1558, 601 East 
12th Street, Kansas City, Missouri. 

An informal docket may be examined 
at the Officer of the Manager, 
Operations, Procedures and Airspace 
Branch, Air Traffic Division. 

FOR FURTHER INFORMATION CONTACT: 
Dale L. Carnine, Airspace Specialist, 
Operations, Procedures and Airspace 
Branch, Air Traffic Division, ACE-532, 
FAA, Central Region, 601 East 12th 
Street, Kansas City, Missouri 64106, 
Telephone (816) 374-3408. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons may participate in 
the proposed rulemaking by submitting 
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such written data, views or arguments 
as they may desire. Communications 
should identify the airspace docket 
number, and be submitted in duplicate 
to the Operations, Procedures and 
Airspace Branch, Air Traffic Division, 
Federal Aviation Administration, 601 
East 12th Street, Kansas City, Missouri 
64106. All communications received on 
or before the closing date for comments 
will be considered before action is taken 
on the proposed amendment. The 
proposal contained in this Notice may 
be changed in light of the comments 
received. All comments received will be 
available both before and after the 
closing date for comments in the Rules 
Docket for examination by interested 
persons. 


Availability of NPRM 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
Federal Aviation Administration, 
Operations, Procedures and Airspace 
Branch, 601 East 12th Street, Kansas 
City, Missouri 64106 or by calling (816) 
374-3408. 

Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for further NPRMs should also 
request a copy of Advisory Circular No. 
11-2 which describes the application 
procedure. 


The Proposal 


The FAA is considering an 
amendment to Subpart G, § 71.181 of the 
Federal Aviation Regulations (14 CFR 
71.181) by altering the 700-foot 
transition area at Beatrice, Nebraska. To 
enhance airport usage, an additional 
instrument approach procedure to the 
Beatrice Municipal Airport is being 
established utilizing the Beatrice VOR 
as a navigational aid. The establishment 
of this new instrument approach 
procedure, based on this navigational 
aid, entails alteration of the transition 
area at Beatrice, Nebraska, at and 
above 700 feet above ground level (AGL) 
within which aircraft are provided air 
traffic control service. The intended 
effect of this action is to ensure 
segregation of aircraft using the 
approach procedure under Instrument 
Flight Rules (IFR) and other aircraft 
operating under Visual Flight Rules 
(VFR). 


List of Subjects in 14 CFR Part 71 


Aviation safety, Transition areas. 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend Sec. 
71.181 of Part 71 of the Federal Aviation 
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Regulations (14 CFR Part 71), by altering 
the following transition area: 


Beatrice, Nebraska 


That airspace extending upward from 700 
feet above the surface within a 6.5-mile 
radius of the Beatrice Municipal Airport 
(latitude 40°18'01” N, longitude 96°45'16" W) 
and within 5 miles each side of the Beatrice 
VOR (latitude 40°18'05” N, longitude 
96°45'16" W) 323° radial extending from the 
6.5-mile radius to 14 miles northwest of the 
VOR. 

(Secs.307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); 49 
U.S.C. 106(g) (Revised, Pub. L. 97-449), 
January 12, 1983); and Sec. 11.65 of the 
Federal Aviation Regulations (14 CFR 11.65)) 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent and routine amendments are 
necessary to keep them operationally current. 
It, therefore—(1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not ‘warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule, when promulgated, 
will not have a significant economic impact 
on a substantial number of small entities 
under the criteria of the Regulatory Flexibility 
Act. 

Issued in Kansas City, Missouri, on April 
23, 1984. 

Murray E. Smith, 

Director, Central Region. 

[FR Doc. 84-12145 Filed 5-4-84; 8:45 am] 
BILLING CODE 4910-13-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


14 CFR Part 1214 


Space Transportation System 


AGENCY: National Aeronautics and 
Space Administration. 
ACTION: Proposed rule. 


SUMMARY: 14 CFR Part 1214 is amended 


by adding this new Subpart 1214.16, 
“Nonscientific Payloads” This subpart, 
in conjunction with Subparts 1214.1, 
1214.2, and 1214.8, states NASA policy 
on the flight of nonscientific payloads 
aboard the Space Transportation 
System (STS). The intended effect of 
this rule is to broaden the range of 
potential launch service customers and 
increase the access of the general pubic 
to the STS. 

DATE: Comments must be received in 
writing by July 6, 1984. Comments 
received will be available for public 
examination in Room 6125, FB-6, 400 


Maryland Avenue, SW., Washington, 
D.C. 


ADDRESS: Deputy Associate 
Administrator for External Relations 
(Code L), NASA Headquarters, 
Washington, D.C. 20546. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Russell Richie, (202) 453-8306. 


List of Subjects in 14 CFR Part 1214 


Payload Specialist, Mission Manager, 
NASA-related payload, Mission 
Specialist, Investigator Working Group, 
Government employees, Government 
procurement, Security measures, Space 
Transportation and exploration, SSUS 
procurement, Small self-contained 
payloads, Reimbursement for shuttle 
services, Authority of Space 
Transportation Systems (STS) 
Commander, Articles authorized to be 
carried on Space Transportation System 
Flights, Space Transportation System 
Personnel Reliability Program, 
Nonscientific Payloads. 


PART 1214—SPACE 
TRANSPORTATION SYSTEM 


14 CFR Part 1214 is amended by 
adding Subpart 1214.16 to read as 
follows: 


Subpart 1214.16—Nonscientific Payloads 


Sec. 

1214.1600 Scope. 

1214.1601 Applicability. 

1214.1602 Relation to Subparts 1214.1, 
1214.2, and 1214.8. 

1214.1603 Definitions. 

1214.1604 Policy. 

1214.1605 Approval of nonscientific 
payloads. 

1214.1606 Preconditions for acceptance. 


Authority: 42 U.S.C. 2473. 


Subpart 1214.16—Nonscientific 
Payloads 


§ 1214.1600 Scope. 


This subpart establishes NASA policy 
regarding the accommodation of 
nonscientific payloads aboard the STS. 


§ 1214.1601 Applicability. 


This Subpart applies to NASA 
Headquarters and field installations. 


§ 1214.1602 Relation to Subparts 1214.1, 
1214.2, and 1214.8. 


Except as specifically noted, the 
provisions of the Space Shuttle and 
Spacelab policies also apply to 
nonscientific payloads. In the event of 
any inconsistencies in the policies, the 
reimbursement policy established by 
this Subpart will govern with respect to 
nonscientific payloads. 


§ 1214.1603 Definitions. 


(a) Nonscientific payloads. All 
cargoes that do not meet the definitions 
of national defense payloads; 
communications, weather, or other high 
technology satellites; materials 
sciences/ processing payloads; scientific 
experiments; engineering test articles or 
other similarly technical cargoes 
routinely considered for flight as 
conventional or self-contained payloads. 

(b) Total operations costs. All direct 
and indirect costs, i.e., direct program 
charges for labor, use charge, expended 
hardware, refurbishment of hardware, 
spares, propellants, provisions, 
consumables, and launch and recovery 
services, program support, center 
overhead, and contract administration. 

(c) Committee. The Nonscientific 
Payload Evaluation Committee, 
established in NASA Headquarters for 
the purpose of reviewing technically 
feasible requests to fly nonscientific 
payloads. The committee consists of the 
following NASA Headquarters officials: 
Chief Engineer (Code D), Assoicate 
Administrator for Policy (Code F), 
General Counsel (Code G), Associate 
Administrator for External Relations 
(Code L) as Chairperson, Associate 
Administrator for Space Flight (Code 
M), Associate Administrator for Space 
Science and Applications (Code E), 
Chief Scientist (Code P), and Associate 
Administrator for Aeronautics and 
Space Technology (Code R). The 
committee will meet within 30 days of 
the effective date of this Subpart and 
not less than once every 90 days 
beginning March 31, 1984. The 
committee will develop procedures to 
carry out this policy. 

(d) Technically feasible for flight. All 
physical aspects and operational 
characteristics of a payload which make 
it suitable for flight aboard the STS. 
Evaluation of the proposed payload for 
acceptance includes, but is not limited 
to, compatability with STS operating 
systems and other payloads, compliance 
with national and international radio 
spectrum regulations, safety 
considerations of the vehicles and crew, 
risk to other payloads, and ability of the 
STS to meet all customer's operational 
requirements. 


§ 1214.1604 Policy. 


(a) Nonscientific payloads are eligible 
for flight aboard the STS. Although the 
Space Shuttle and Spacelab were 
developed for the purpose of 
accommodating technical cargoes of the 
type described in § 1214.1603(a), 
nonscientific payloads may be flown on 
a space available basis. 
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(b) Normally no more than 10 percent 
of STS flight capability, as defined in 
Subparts 1214.1, 1214.2, and 1214.8, will 
be employed for nonscientific payloads. 

(c) Nonscientific payloads must be 
approved by the Associate Deputy 
Administrator for flight prior to 
manifesting. 

(d) Nonscientific payloads may be 
remanifested to accommodate technical 
cargoes. 

(e) Reimbursement for standard 
services provided to nonscientific 
payloads normally will be based on 
total operations cost recovery. 

(f) Exceptions to this policy may be 
granted at the discretion of the 
Associate Deputy Administrator. 


§ 1214.1605 Approval of nonscientific 
payloads. 

(a) All requests to fly nonscientific 
payloads aboard the STS will be 
addressed to Customer Services 
Division (Code MC), Office of Space 
Flight, NASA Headquarters, 
Washington, D.C. 20546. The Director, 
Customer Service Division, will screen 
the requests and forward those found 
technically feasible for flight to the 
Nonscientific Payload Evaluation 
Committee. 

(b) The committee will evaluate each 
request considering such matters as: 

(1) the sponsor and nature of the 
proposed payload; 

(2) the plan for developing the 
payload; 

(3) endorsement of opposition by a 
recognized professional, business, or 
charitable organization; 

(4) the purpose to which the payload 
may be put when returned to Earth; 

(5) compliance with national and 
international radio regulations for 
payloads intentionally transmitting 
electromagnetic energy; and 

(6) other considerations which are 
appropriate to specific requests. 

(c) Committee findings will be 
documented and forwarded directly to 
the Associate Deputy Administrator. 
Approval of nonscientific payloads for 
flights aboard the STS is reserved to the 
Associate Deputy Administrator. 

(d) Rejected requests will be returned 
to their sponsors with explanations for 
their rejection. 


§ 1214.1606 Preconditions for acceptance. 


(a) Sponsors must accept 
responsibility for all expenses 
associated with or arising from their 
respective nonscientific payloads. 

(b) Nonscientific payloads must be 
technically feasible for flight as 
determined by the Director, Customer 


Services Division, Office of Space Flight. 


(c) NASA reserves the right to obtain 
evaluations of nonscientific payload 
requests from any individuals or 
organizations of its own choosing. 

(d) Nonscientific payload sponsors 
must be willing to appear before the 
Nonscientific Payload Evaluation 
Committee to explain their requests. 

(e) No payload will be accepted for 
flight which is inconsistent with NASA’s 
mission or otherwise not in the national 
interest. 

(f) No animal life will be permitted in 
a nonscientific payload. 

(g) Nonscientific payloads will not be 
permitted to operate as free flyers. 

(h) Nonscientific payload sponsors 
must enter into a standard NASA launch 
service agreement. 

(i) All nonscientific payloads will be 
returned to Earth aboard the same STS 
flights that carried them into orbit. 

(j) Acceptance for flight does not 
constitute NASA endorsement of or 
certification (other than for Space 
Shuttle flight) of a nonscientific payload. 


James M. Beggs, 
Administrator. 

[FR Doc. 84-12158 Filed 54-84; 8:45 am] 
BILLING CODE 7510-01-M 


SECURITIES AND-EXCHANGE 
COMMISSION 


17 CFR Part 240 
[Release No. 34-20902; File No. S7-787] 


Designation on National Market 
System Securities 


AGENCY: Securities and Exchange 
Commission. 

ACTION: Proposed rule amendments and 
solicitation of public comments. 


SUMMARY: In response to a petition 
submitted by the National Association 
of Securities Dealers, Inc., the 
Commission is proposing amendments 
to its rule governing the designation of 
securities qualified for trading in a 
national market system. The primary 
effect of these amendments would be to 
increase substantially the number of 
securities that would be eligible for 
designation as national market system 
securities. 

DATE: Comments to be received by June 
15, 1984. 

ADDRESSES: All comments should be 
submitted in triplicate and addressed to 
George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street NW., Washington, D.C. 
20549. All comments should be refer to 
File No. 7-787, and will be available for 
public inspection at the Commission's 
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Public Reference Room, 450 Fifth Street, 
NW., Washington, D.C. 

FOR FURTHER INFORMATION CONTACT: 
Andrew E. Feldman, (202) 272-2388, 
Room 5190, Division of Market 
Regulation, Securities and Exchange 
Commission, 450 Fifth Street, NW.., 
Washington, D.C. 20549. 
SUPPLEMENTARY INFORMATION: 


Summary 


The Securities and Exchange 
Commission (“Commission”) today 
proposed amendments to Rule 11Aa2-1 
(“Rule”) ! under the Securities Exchange 
Act of 1934 (“Act”), ? which establishes 
procedures by which certain securities 
are designated as qualified for trading in 
a national market system (“NMS 
Securities”). This action is in response 
to a recent petition by the National 
Association of Securities Dealers, Inc. 
(“NASD”) requesting that the 
Commission expand the Rule’s 
qualification standards to the level of its 
National List standards, thus making a 
total of approximately 2500 securities 
eligible for NMS designation. The 
principal effects of NMS designation.are 
that designated securities are subject to 
last-sale reporting and firm quote 
requirements. The Commission has 
monitored trading in NMS Securities 
carefully and believes that last sale 
reporting has benefited the over-the- 
counter (“OTC”) markets for those 
securities; the Commission also 
preliminarily believes that a substantial 
expansion of the NMS criteria may be 
appropriate: The standards proposed by 
the NASD are discussed in detail below 
and summarized in a chart included as 
Exhibit A. In addition to the broad issue 
of the expansion of the number of 
securities eligible for NMS designation, 
the Commission requests comment, as 
discussed more fully below, regarding 
the importance of the Rule’s current 
minimum net price, market maker, and 
trading volume requirements. 


I. Background 


Section 11A(a)(2) of the Act directs 
the Commission “‘to facilitate the 
establishment of a national market 
system,” and empowers the Commission 
to designate by rule “the securities or 
classes of securities qualified for trading 
in the national market system.” 
Although the Act does not specify which 
securities should be included in a 


117 CFR § 240.11Aa2-1. See Securities Exchange 
Act Release No. 17549 (February 17, 1981), 46 FR 
13992 (‘Rule 11Aa2~1 Adoption Release”). 

215 U.S.C. §§ 78a et seg., as amended by the 
Securities Acts Amendments of 1975 ("1975 
Amendments”), Pub. L. No. 94-29 {June 4, 1975), 89 
Stat. 97, [1975] U.S. Code Cong. & Ad. News 97. 
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national market system, the legislative 
history indicates that the Commission 
should evaluate characteristics of a 
security such as “trading volume, price, 
and number of stockholders” in 
determining whether a security should 
be designated as an NMS Security.* 

On February 17, 1981, the Commission 
adopted the Rule to provide the criteria 
and procedures by which certain 
securities traded exclusively in the OTC 
market were to be designated as NMS 
Securities.‘ The Rule employs a two- 
tiered approach toward NMS 
designation that is predicated upon the 
characteristics of certain OTC securities 
for which quotation information is 
disseminated in the NASD’s electronic 
interdealer quotation system 
(“NASDAQ”),§ Tier 1, which became 
effective on April 1, 1982, requires that 
the most actively traded OTC securities 
be designated as NMS Securities.* Tier 


*Senate Comm. on Banking, Housing & Urb. Affs., 
Report to Accompany S. 249: Securities Acts 
Amendments of 1975, S. Rep. No. 94-75, 94th Cong., 
1st Sess. 7 (Comm. Print 1975) (“Senate Report"), 
reprinted in, [1975] U.S. Code Cong. & Ad. News 
179, 185. 

‘For more extensive discussion of the backgroud 
of Rule 11Aa2-1, see Securities Exchange Act 
Release No. 15926, (June 15, 1979), at 2-13, 44 FR 
36912, 36912-14 (“Rule 11Aa2-1 Proposal Release”) 

5 Although the Rule defines a national market 
system security as “any equity security which is 
designated as qualified for trading in a national 
market system,” the current two-tier approach 
makes only NASDAQ securities eligible for 
designation. The Rule, moreover, provides for the 
removal of the NMS designation “[i]f such security 
becomes listed and registered, or admitted to 
unlisted trading privileges, on an exchange.” 17 CFR 
§ 240.11Aa2~a(a), (b). 

In adopting the Rule, the Commission concluded 
that imposing NMS qualification criteria upon listed 
securities was unnecessary at that time bercause 
most listed securities already were included in 
national market system last sale and quotation 
disclosure facilities, and selection of less than all 
reported securities as NMS Securities could create 
unwarranted distinctions among these securities. 
Nonetheless, the Commission specifically left open 
whether exchange traded securities should be 
designated as NMS Securities in the future. See Rule 
11Aa2-1 Adoption Release, supra note 1, 48 FR at 
13994, 95. In view of the proposed substantial 
expansion of the class of OTC securities eligible for 
NMS designation, the Commission requests 
comment on whether exchange traded securities 
should now be designated as NMS Securities, and, 
in particular, whether the proposed OTC standards 
should be applied in similar fashion to exchange 
trade securities, or whether some other 
classification criteria, such as stock traded through 
the Intermarket Trading System, should be 
established. 

*17 CFR § 240.11Aa2-1(b)(4)(i). The current Tier 1 
criteria for mandatory NMS designatica require that 
the issuer of the NASDAQ security must have net 
tangible assets of at least $2,000,000 and capital and 
surplus of at least $1,000,000. In addition, there must 
be at least 500,000 publicly owned shares of stock 
outstanding, and the market value of the publicly- 
held shares must total at least $5,000,000. ; 
Furthermore, the price per share must be $10 or 
more, the average trading volume per month must 
be at least 600,000 shares, and there must be at least 
four NASDAQ market makers in the security. 


2, which became effective on February 
1, 1983, permits certain additional 
actively traded OTC securities to 
become NMS designated at the election 
of the issuer.” Under the less stringent 
Tier 2 criteria, a far larger group of OTC 
securities are eligible for designation.® 
The primary effect of designating OTC 
stocks as NMS Securities at the present 
time is to require that transactions in 
such securities be reported in a real-time 
system in accordance with the 
Commission’s last sale reporting rule, ° 
and that quotations for such securities 
be firm as to the quoted price and size in 
accordance with the Commission's firm 
quotation rule." In adopting the Rule, 
the Commission determined, among 
other things, that real-time transaction 
reporting and firm quotations would 
increase market eficiency and enhance 
opportunities for public investors to 
obtain best execution of their orders.** 

On October 1, 1981, the Commission 
published for public comment "a 
petition, submitted by the NASD, to 
relax substantially the Tier 2 
designation criteria to allow more 
issuers of OTC securities to elect NMS 
status. ** 

On January 7, 1982, the Commission 
deferred final action on the NASD’s 1981 
petition to expand the criteria for Tier 2 
designation.'* The Commission stated 


717 CFR § 240.11Aa2-1(b)(4)(ii). The current Tier 
2 criteria for NMS designation require that the 
issuer have net tangible assets of at least $2,000,000 
and capital and surplus of at least $1,000,000. In 
addition, there must be at least 250,000 publicly 
owned shares and the market value of the publicly- 
held shares must be at least $3,000,000. Furthermore, 
the price per share must be $5 or more, the average 
trading volume per month must total 100,000 shares, 
and there must be at least four NASDAQ market 
makers in the security. 

*There currently are approximately 236 Tier 1 
NMS Securities and 645 Tier 2 NMS Securities. An 
additional 294 OTC securities are eligible for 
designation under the present NMS Tier 2 criteria. 

°17 CFR § 240.11Aa3-1. 

1047 CFR § 240.11Ac1-1. 

1 See Rule 11Aa2-1 Adoption Release, supra note 
1, 46 FR at 13996. 

12 See Securities Exchange Act Release No. 18131 
(October 1, 1981), 46 FR 49594 (“1981 Petition 
Proposal Release"). 

3 Specifically, the NASD proposed two 
alternative sets of Tier 2 criteria that it claimed 
were based generally on the listing standards of the 
American Stock Exchange, Inc. (“Amex”). One set 
of criteria would cover relatively smaller companies 
that had a history of earnings, while the other set of 
criteria would cover relatively larger companies 
that had a substantial operating history, although 
their recent operations may not have been 
profitable. The NASD estimated that a total of 
approximately 800 additional OTC securities would 
be eligible for designation under these standards at 
that'time. Letter from S. William Broka, Secretary, 
NASD, to George A. Fitzsimmons, Secretary, SEC 
(July 24, 1981) (“1981 NASD Proposal”). (The NASD 
estimates that approximately 500 additional 
securities would be eligible under these standards 
now.) 

Securities Exchange Act Release No. 18397 
(January 7, 1982), 47 FR 2079 (“Deferral Release”). 
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that the deferral would help provide an 
orderly phase-in of Tier 2 securities, and 
would provide an opportunity to study 
the effects of transaction reporting on- 
existing NMS Securities before making a 
final determination on whether to 
expand the universe of eligible 
securities. ** 

Also on January 7, 1982, the 
Commission approved the NASD’s 
“National Market System Securities 
Designation Plan with Respect to 
NASDAQ Securities” (“Designation 
Plan”) which had been filed pursuant to 
the Rule.’* Accordingly, the NASD 
designated the first Tier 1 NMS 
Securities on April 1, 1982. 

In response to concerns raised by 
market makers about the onset of last 
sale reporting in numerous Tier 2 
securities at one time, on December 1, 
1982, the Commission approved an 
amendment to the Designation Plan to 
provide for the phasing in of those 
securities meeting the Tier 2 voluntary 
designation criteria,” The phase-in 
feature of the Designation Plan provided 
for the designation of 100 eligible 
securities per month, and for a 
suspension in designation between 
February 8, 1983, and April 29, 1983, 
while the NASD studied the impact of 
last sale reporting on the markets for 
NMS Securities as well as the ability of 
the NASDAQ system to accommodate 
the reporting of additional NMS 
Securities.**® 

The NASD's study concluded that 
NMS designation does not adversely 
affect market makers or issuers of NMS 
Securities. Specifically, the NASD’s 
study determined that last sale reporting 
had no adverse impact on quotation 
spreads and intraday price volatility 
after securities became NMS designated, 
that NMS designation was a factor in 
increasing NASDAQ volume, and there 
had been no appreciable decline in 
market maker participation in NMS 
Securities. Nonetheless, the NASD 
recommended a reduction of the number 
of monthly Tier 2 designations in order 
to reduce the impact on market makers 
of increasing numbers of OTC securities 


8 Id. 14, 47 FR at 2082. 

%* Securities Exchange Act Release No. 18399 
(January 7, 1982), 47 FR 2226. The NASD's 
Designation Plan generally provides procedures for 
designating NMS Securities, determining substantial 
compliance with the designation criteria, and 
publishing lists of designated securities. The plan 
also establishes maintenance criteria for NMS 
Securities, and criteria for terminating or 
suspending the designation of NMS Securities. 

27 Securities Exchange Act Release No. 19286 
(December 1, 1982), 47 FR 55357. 

18 Id. 
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becoming subject to last sale reporting 
in a short period of time. '® 

On May 20, 1983, the Commission 
approved the NASD's proposed 
modification of the phase-in procedures 
of the Designation Plan.” The 
amendment reduced the number of 
eligible securities to be designated per 
month from 100 to 50. The Commission 
found that the amendment was a 
reasonable method of minimizing 
reporting burdens while enabling the 
NASD to continue to phase—in new 
NMS designation." 


II. The NASD’s Petition 


On February 10, 1984, the NASD again 
petitioned the Commission to amend the 
Rule to increase the number of securities 
eligible for voluntary designation as 
NMS Securities.” In its petition, the 
NASD asserted that in the two years 
since the Commission deferred final 
action on the NASD’s 1981 petition,”* the 
“NASDAQ/National Market System has 
move from concept to reality.” The 
NASD stated that 727 NASDAQ 
securities has been designated pursuant 
to the Rule’as of February 1, 1984, and 
another 149 securities would be 
designated as NMS Securities in the 
next three months. As a result, over 
seventy percent of the approximately 
1200 NASDAQ securities eligible for 
designation under the current Tier 1 and 
Tier 2 criteria would be designated by 
the end of April, 1984.” 

The NASD's petition also affirmed the 
findings of the NASD’s February 8—April 
29, 1983 NMS Securities study, which 
found that last sale reporting did not 
have a detrimental impact on the 
markets for NMS Securities.” In 


*° See Securities Exchange Act Release No. 19797 
(May 20, 1983), 48 FR 24823. 

» Id. 

21 Id. 

* Letter from S. William Broka, Secretary, NASD, 
to George A. Fitzsimmons, Secretary, SEC, 
(February 10, 1984). 

For a discussion of the NASD's 1981 petition, 
see supra notes 12-15 and accompanying text. 

* The number of present and proposed NMS 
Securities are as follows: 

Present NMS Securities: Tier 1-236, Tier 2-645/ 
Total =881. 

Additional NMS Securities as of May 31, 1984: 44/ 
Total =925. 

NMS eligible securities that have not elected 
designation: 250/Total NMS-eligible securities: 
1,175. 

Total National List (excluding NMS): 1,788. 

Total National List securities presently ineligible 
for NMS: 1,444. 

National List securities NMS-eligible under the 
NASD's current proposal: 1,300-1,350. 

National List securities not eligible under NASD's 
proposal: 94-144. 

Total NMS-eligible securities under NASD's 
proposal: 2,475-2,525. 

**For a discussion of the NASD's 1983 study, see, 
text accompanying notes 18-19, supra. 


particular, the NASD's petition indicated 
that market makers have not found last 
sale reporting as burdensome as they 
had initially feared, and that the NASD 
has not observed any major decrease in 
market making or liquidity in NMS 
Securities.”* Based on these 
observations and their discussions with 
traders, issuers, and institutions, the 
NASD generally concluded that last sale 
reporting has benefited the issuers of 
NMS Securities, their shareholders, and 
members of the investment community, 
through providing additional 
information for investment decisions 
and greater exposure for designated 
securities. 

In light of its conclusions concerning 
the benefits of last sale reporting, the 
NASD reexamined its earlier proposal 
regarding Tier 2 criteria, and concluded 
that the Tier 2 criteria should be 
extended to provide the benefits of last 
sale reporting to OTC securities eligible 
for the NASDAQ National List.?’ 
Accordingly, the NASD's petition 
proposed that the two alternative 
criteria currently used for inclusion in 
the NASDAQ National List be used as 
the Tier 2 designation criteria.”* 


*In a separate letter providing further 
information on the trading experience of NMS 
Securities, the NASD said that the sixteen NMS 
Securities with the lowest trading volume in 
December , 1983 had lost an average of .68 market 
makers since the start of last sale reporting. The 
NASD noted, however, that all sixteen companies 
underwent a considerable decline in volume after 
they qualified for the NMS, and that in these 
conditions both NMS and non-NMS Securities tend 
to lose market makers. Letter from John T. Wall, 
Executive Vice President, NASD, to Brandon 
Becker, Assisiant Director, SEC (February 10, 1984) 
(“NASD February 1984 Letter"). 

*’ For purposes of providing the media with 
information on NASDAQ securities, the NASD 
identifies a “National List” of major issues trading 
in NASDAQ, and an “Additional List” of other 
active NASDAQ securities. The National List, 
determined primarily on the basis of issuer financial 
criteria, as described below, currently contains 
approximately 1,788 issues; the Additional List, 
determined on the basis of dollar trading volume, 
contains another 1,000 issues. In November 1980, the 
NASD adopted the present National List criteria, 
reflecting issuer quality, in place of its previous 
dollar trading volume criteria, to reduce the List's 
focus on high trading volume and to include more 
major NASDAQ companies with substantial assets 
but only moderate trading activity. See, The 
NASDAQ Securities Fact Book, 1981. 

**The NASD also recently requested the Board of 
Governors of the Federal Reserve System (‘Federal 
Reserve Board") to amend its margin regulations to 
give automatic marginability to securities on its 
National List. For OTC securities to be eligible for 
margin at present, they must appear on the Federal 
Reserve's OTC Margin List. The Federal Reserve 
recently proposed amendments to its regulations 
that would give automatic marginability only to 
NMS Securities. Federal Reserve Docket R-0512, 49 
FR 9741. 
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The NASD stated that, on average, the 
companies that meet the NASD’s 
proposed criteria but that do not qualify 
as NMS Securities under the present 
Tier 2 criteria have significant financial 
strength and shareholder interest.”® The 
NASD also asserted that, as the number 
of NMS Securities increases, many 
newspapers will tend to save space by 
dropping the NASDAQ National List 
and only publishing information 
concerning NMS Securities.*° As a 
result, the NASD argued that many 
investors in National List securities that 
are ineligible for NMS designation 
would lose their primary source of price 
information for these securities, and the 
companies themselves would lose 
exposure. Consequently, the NASD 
concluded that unless the NMS criteria 
were expanded, non-NMS National List 
companies would be pressured to list on 
an exchange and seek inclusion in the 
Consolidated Tape *' in order to 
maintain their present level of visibility. 

In this connection, the NASD 
reiterated its position, expressed in its 
former petition for expansion of the Tier 
2 criteria, that many OTC securities 
denied NMS designation would qualify 
for exchange listing on the basis of 
“substantial compliance” with exchange 
listing standards, *? and would obtain the 
benefits of last sale reporting in this 
manner, to the OTC market's 
disadvantage. The NASD emphasized 
that the present Tier 2 volume standards 
appear especially stringent when 
compared to the trading experience of 
many exchange-listed stocks. In 
particular, the NASD noted that many 


2°The NASD states that, as of January 27, 1984, 
the typical company meeting the National List 
criteria but not the present Tier 2 criteria had an 
average price of $13%, an average number of 
publicly-held shares of 2,414,388, an average market 
value of these shares of $38,499,634, and average net 
income of $3,591,862. See NASD February 1984 
Letter, supra note 26, at 7. 

The NASD noted that at present only the Wa// 
Street Journal carries the NASD's full “Addditional 
List,” and only two other newspapers carry the 
“Additional List” in part. 

1 The Consolidated Tape, operated by the 
Consolidated Tape Association (“CTA”), compiles 
current last sale reports in listed securities from all 
exchanges and market makers trading the securities 
and disseminates these reports to vendors on a 
consolidated basis. The CTA is composed of the 
New York (“NYSE”), Amex, Boston, Cininniati, 
Midwest, Pacific and Philadelphia Stock Exchanges, 
and the NASD. The NASD argued that National List 
companies would qualify for inclusion in the 
Consolidated Tape either by satisfying the CTA 
inclusion criteria dirctly or on the basis of a 
determination by one of the exchanges that the 
security “substantially complied” with the CTA's 
inclusion standards. 

32 Most exchange listing standards permit the 
exchange to list securities that do not satisfy 
completely the exchange's explicit listing standards 
if these securities are deemed to be in “substantial 
compliance” with those standards. 
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stocks currently trading on the Amex 
would not satisfy the present Tier 2 
trading volume requirement of 100,000 
shares a month.*° 

The NASD further asserted that the 
market characteristic standards 
currently part of the Rule’s Tier 2 
criteria, such as minimum price per 
share and monthly trading volume, are 
unnecessary to ensure that only 
appropriate securities are designated as 
NMS Securities. The NASD claimed that 
the issuer’s ability to choose, based on 
advice from its market makers and 
investment bankers, whether to have its 
security designated under the Tier 2 
NMS standards generally will prevent 
securities unlikely to benefit from last 
sale reporting from being designated as 
NMS Securities.** 

The NASD’s petition proposed two 
alternative sets of Tier 2 criteria, 
identical to the National Lists’ present 
criteria. The first alternative criteria, 
applicable to newer companies with 
substantial net income but less 
extensive assets, would require that the 
issuer have net income in the previous 
fiscal year, or in two of the last three 
fiscal years, of $300,000, and at least 
350,000 publicly held shares with a 
market value of $2,000,000. This 
alternative also would require a 
minimum bid price per share of $3 and a 
minimum of two NASDAQ market 
makers in the stock for five business 
days prior to the application date. 

The NASD’s second alternative 
criteria, applicable to longer-established 
companies with substantial assets but 
low net income, would require that the 
issuer have operated for four years, 
have capital and surplus of $8,000,000, 
and have at least 800,000 publicly held 
shares with a market value of $8,000,000. 
This second alternative also would 
require a minimum of two NASDAQ 
market makers for five business days 
before the application date, but would 
impose no minimum price per share 
requirement. 

The NASD also proposes for both 
alternatives an accompanying reduction 
in the Designation Plan’s maintenance 
standards for continued NMS 


53 See Letter from John T. Wall, Executive Vice 
President, NASD, to Richard Ketchum, Associated 
Director SEC, (March 13, 1984). It should be noted, 
however, that in both exchange and OTC markets, 
including the NMS Securities markets, securities 
often fall below the initial listing standards after 
they become listed, and yet are only removed if they 
fail to meet the market's ongoing maintenarice 
standards. 

** However, if the issure’s designation decision is 
based primarily on the greater exposure obtained as 
an NMS Company, it is possible that an issuer may 
elect NMS designation even though the markets for 
its securities may not benefit from last sale 
reporting. 


designation. The NASD proposes to 
reduce the maintenance standard's 
market maker requirement from three to 
two, and to eliminate the present 
$1,000,000 annual dollar trading vclume 
requirement. 


Ill. Discussion 


When the Rule was initially adopted, 
the Commission employed restrictive 
criteria for designation of OTC 
securities as NMS Securities, at least 
partly in response to the serious 
concerns expressed by commentators 
regarding the potential impact of last 
sales reporting on the OTC market. In 
both its proposal and its deferral! of the 
NASD'’s initial petition for extension of 
the Tier 2 standards, however, the 
Commission indicated its belief that an 
expansion of the Tier 2 criteria might be 
desirable,* if there were no significant 
problems with last sale reporting the 
NMS Securities designated under 
existing standards. 

A. Reporting Procedures. As the 
NASD emphasized in its current 
petition, it appears that the phase-in of 
last sale reporting for Tier 2 NMS 
Securities has taken place smoothly, 
without significant disruption of the 
markets, impaired liquidity, or reduction 
in market maker participation in NMS 
Securities.** Moreover, the NASD has 
indicated that its surveillance of OTC 
trade reporting and inspections of 
market makers have not shown any 
significant problems with the quality of 
NMS trade reporting generally. The 
NASD also has indicated that the OTC 
traders represented on its various 
committees now strongly support 
extension of last sale reporting to 
additional OTC securities. In contrast, 
the previous NASD petition to expand 
the Tier 2 criteria, submitted before any 
experience with OTC last sale reporting 
had been obtained , was strongly 
opposed by the OTC market maker 
community.*” 


35 See 1981 Petition Proposal Release, supra note 
12, at 3, 46 FR 49594; Deferral Release, supra note 
14, at 5, 47 FR at 2080. 

36 As the NASD pointed out in its February 1984 
Letter, the phase-in of last sale reporting in Tier 2 
securities over the past months was eased by the 
recent slowdown in general OTC market activity, 
and the lower level of trading volume in the most 
recently designated Tier 2 securities. See NASD 
February 1984 Letter, supra note 26, at 3. 

37In general, OTC market makers commenting on 
the previous NASD petition expressed concern that 
OTC last sale reporting would raise the clerical 
costs of market making, and would reduce the 
liquidity of the OTC market for large blocks of 
stocks. These market makers argued that real-time 
reporting of large traders would notify competing 
market makers when a position was taken, possibly 
resulting in changes in the market price, thus 
increasing the risk of the market maker making the 
trade. See Deferral Release, supra note 14, at 8; 47 
FR at 2081. 
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The concerns expressed formerly by 
OTC market makers regarding the 
possibility of reduced liquidity from last 
sale reporting do not appear to have 
materialized. Moreover, the reporting by 
market makers of trades in NMS 
Securities appears to have been 
generally accurate in nature. 
Nonetheless, the Commission believes 
that improvement is needed in certain 
aspects of the last sale reporting 
process. In particular, it appears that the 
last sale reporting during peak volume 
periods, such as the first and last hours 
of trading, may be somewhat less 
accurate and timely than reporting 
during other times, due to the added 
pressures on traders during these 
periods. For further gains in trade 
reporting quality, reduced reliance on 
reporting by traders appears necessary. 

The press of reporting by traders 
during peak volume periods may be 
reduced by greater use by market maker 
firms of existing automation facilities, 
and development of additional systems. 
For instance, the NASD’s existing 
computer-to-computer interface, which 
allows trade reporting to the NASD 
directly through clerical input of trade 
reports into the market maker's internal 
order handling system, offers an 
effective means of enhancing trade 
reporting. Alternatively, additional 
clerical support could be employed to 
relieve traders of the task of reporting 
through NASDAQ terminals. Moreover, 
the NASD’s proposed Small Order 
Execution System, which will 
automatically execute and report trades 
of 300 shares or less at the inside market 
price, should further aid reporting 
accuracy. Automatic reporting of a large 
segment of small orders, which compose 
a substantial part of all OTC trades, 
could reduce the burdens on traders and 
thus significantly improve reporting 
quality. ** 

While the Commission recognizes that 
NMS transaction reporting on the whole 
has been generally accurate, the 
Commission believes that additional 
procedures and systems must be put 
into place to enhance further the quality 
of trade reporting during peak periods. 
Accordingly, the Commission 
encourages OTC market makers and the 
NASD to strive for continued 
improvements in trade reporting. 


3*In addition, the Commission understands that 
the NASD and the National Security Traders 
Association (“NSTA”) are considering proposing 
changes in the present NASD reporting 
requirements to allow trade reports executed within 
60 seconds to be aggregated up to a total of 9,999 
shares and reported at one time, in order to further 
ease the task of reporting all trades promptly during 
peak periods. 
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Notwithstanding the need for further 
improvements, the Commission believes 
that trade reporting for NMS Securities 
has enhanced pricing efficiency and 
opportunities for improved execution of 
customer orders. Therefore, in view of 
the generally positive experience to data 
with last sale reporting in NMS 
Securities, the Commission preliminarily 
believes that a substantial expansion of 
the range of securities eligible for Tier 2 
designation may be appropriate. 
Accordingly, the Commission, in 
response to the NASD's petition, is 
publishing for comment the two 
alternative Tier 2 criteria proposed by 
the NASD, which incorporate the 
NASD's present National List criteria. 

B. Revised Designation Criteria.With 
respect to the NASD’s proposed criteria, 
it should be noted that a National List 
security only would be designated as an 
NMS Security at the election of the 
issuer. Hence, eligible securities would 
not become subject to the last sale 
reporting requirements of the Rule if the 
issuer concluded, possibly based on the 
advice of its investment bankers-and 
market makers, that the markets for the 
security would not benefit from last sale 
reporting. Moreover, the NASD’s 
proposal would not affect the Rule's Tier 
1 criteria; the automatic designation of 
NMS Securities would continue to apply 
to only the most actively traded and 
liquid OTC securities. 

The Commission notes, however that 
the criteria proposed by the NASD 
represent a change in the rationale for 
Tier 2 standards as well as a reduction 
in the level of certain of these standards. 
By dropping Tier 2's present average , 
trading volume requirement for both of 
its alternatives, and the present price 
per share requirement for the second of 
its alternatives, the NASD’s proposal 
focuses primarily on the nature of the 
issuer rather than on the trading 
characteristics of the security. 

The Commission recognizes that 
exchange listing standards typically 
center on issuer characteristics rather 
than trading market characteristics in 
determining eligibility for exchange 
listing.** Moreover, the Commission 
recognizes that criteria such as assets, 
market value, and number of public 
shareholders often are useful indicators 
of securities with deep and liquid 
markets. Nonetheless, trading market 
standards were included in the Rule to 


** Neither the Amex nor the NYSE sets a 
minimum trading volume requirement for listing. 
The Amex, but not the NYSE, impose a minimum 
price per share listing requirement of $5; however 
the Amex will consider listing securities with lower 
bid price in a variety of situations. See Amex 
Company Guide § 102(b), NYSE Company Manual 
§ 102.01. 


ensure that securities designated under 
the Rule have the extensive investor 
following and liquid markets necessary 
for trading in the broader national 
market system, as envisaged in Section 
11A(a)(2) of the Act.” In the absence of 
these standards, low priced or inactively 
traded NASDAQ securities could be 


designated as NMS Securities and 


become subject to last sale reporting. 

1. Bid Price. The Commission requests 
comment whether in the absence of 
trading market standards, NMS 
designation may be used by issuers of 
speculative low priced “hot issue” 
stocks to achieve extra prominence. In 
particular, the Commission requests 
comment whether in this way, issuers of 
speculative stocks could obtain 
extensive national exposure and use 
their NMS status to further promote 
their trading activity. *‘ The Commission 
also questions whether speculative low 
priced securities should be recognized 
and promoted as NMS Securities. 

The Commission therefore requests 
comments on whether the low-priced 
National List securities which would be 
eligible for NMS designation under the 
NASD’s proposed amendments are 
suitable for NMS designation. ** The 
Commission also requests comment on 
the appropriateness of eliminating the 
minimum price requirement from the 
Rule’s Tier 2 standards. In this 
connection, the Commission requests 
commentators to consider whether some 
minimum price standard, such as the 
present $5 minimum bid price, should 
continue to be part of the Tier 2 
standards. 

2. Trading Volume. The Commission 
also requests comment on whether Tier 


“The Senate Report on the 1975 Amendments 
described securities qualified for trading in the 
national market system in terms of trading 
characteristics “trading volume, price, and number 
of stockholders.” See Senate Report, supra note 3, at 
16. Similarly, in the Rule 11Aa2-1 Proposal Release, 
the Commission emphasized the need for market 
criteria to ensure that NMS Securities were of 
national investor interest and would benefit from 
the enhanced competitive atmosphere resulting 
from last sale reporting. See, Rule 11Aa2—1 Proposal 
Release, supra note 4, at 4, 44 FR at 36918. 

“The use of extensive publicity measures, as 
well as other devices, to promote trading activity in 
hot issues is discussed in the statement of John S. R. 
Shad, Chairman, and John M. Fedders, Director, 
Division of Enforcement, of the SEC, before the 
Subcommittee on Securities of the Senate 
Committee on Banking, Housing, and Urban Affairs, 
(December 15, 1983). 

“The Commission notes that data collected by 
the staff of the Federal Reserve Board in connection 
with their consideration of automatic marginability 
for OTC securities indicates that, as of Februry 21, 
1984 83 of the then 1,715 National List stocks had 
less than a $5 bid price. See Staff Memorandum 
from the Division of Supervision and Regulations 
and the Division of Research and Statistics to the 
Board of Governors of the Federal Reserve System 
(February 27, 1984) (“Federal Reserve Memo”). - 
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2's minimum trading volume 
requirement should be eliminated as the 
NASD proposed. In this connection, the 
Commission requests comment on 
whether some lower trading volume 
standard such as 50,000 shares a month 
for six months is appropriate to ensure 
that all NMS Securities are actively 
traded. “* The Commission also solicits 
comment on whether a minimum trading 
volume requirement should be retained 
in the maintenance requirements of the 
NASD’s Designation Plan in order to 
remove wholly inactive securities from 
the list of NMS Securities. 

3. Number of Market Makers. 
Comment is also requested regarding the 
reduction of the required number of 
market makers from four to two as 
proposed by the NASD. In particular, 
the Commission seeks comment on 
whether a stock with only two 
competing market makers demonstrates 
sufficient nationwide investor interest 
and trading activity to justify inclusion 
in the national market system. In this 
connection, it appears that the securities 
with only two market makers frequently 
have substantially wider spreads than 
securities with four or more market 
makers.“ 

Furthermore, the Commission notes 
that the NASD indicated that the 
securities meeting its proposed 
standards had an average of six market 
makers per security. Therefore, the 
retention of a four market maker 
standard would not appear to exclude a 
large proportion of those securities that 
otherwise satisfy the proposed 
standards.“ In view of these factors, the 
Commission solicits comment on the 
difference in the quality of markets for 
securities with two market makers as 
compared to those with four market 
makers, and on whether the four market 
maker requirement should be reduced as 
the NASD proposed. 

The Commission also solicits 
comments regarding the impact of last 
sale reporting on National List Securities 
not currently eligible for NMS 
designation. In particular, the 
Commission solicits comment on 
whether the adoption of the NASD's 


* The NASD had indicated to the Commission 
that in the first quarter of 1984 approximately 52% of 
its present National List securities had trading 
volume of over 50,000 shares per month. 

“The Federal Reserve Memo indicated that of 
the National List securities with two market makers 
as of July 13, 1983, over fifty percent had bid/ask 
spreads in excess of one dollar. See Federal Reserve 
Memo, supra note 42, at 15. 

“Data provided by the Federal Reserve Board 
staff indicate that, as of February 21, 1984, 191 of the 
1,715 National List Stocks had less than four market 
makers. See Federal Reserve Memo, supra note 42, 
at Table 3. 
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proposed amendments could result in 
benefits for National List securities 
designated under the Rule, in terms of 
increased numbers of market makers, 
increased liquidity, or reduced spreads. 
The Commission also requests comment 
on whether the exclusion of certain 
National List securities from voluntary 
NMS designation would result in a 
reduction in the number of market 
makers, a decrease in liquidity, or an 
increase in bid-ask spreads for these 
securities. 

C. Reporting Costs. Finally, the 
Commission invites OTC market makers 
and others to comment on the potential 
impact on the OTC markets of the 
NASD’s proposed expansion of the 
number of securities eligible for NMS 
designation. In particular, the 
Commission requests comment 
regarding the volume of trades in 
securities eligible for last sale reporting 
under the proposed criteria, including 
estimates of how trading volume in 
these securities compares to trading 
volume in present NMS Securities. With 
respect to this estimated trading volume, 
comment is solicited regarding the costs 
imposed on market makers of reporting 
these additional trades, and whether 
accommodation of this increase would 
necessitate major systems or other 
changes. 


IV. Summary of the Initial Regulatory 
Flexibility Analysis 


The Commission has prepared an 
Initial Regulatory Flexibility Analysis 
(“IRFA”), pursuant to the requirements 
of the Regulatory Flexibility Act ‘7 
regarding the proposed amendments to 
the Rule 11Aa2-1. The IRFA indicates 
that the proposed amendments solicit 
comment on expansion of the number of 
OTC securities eligible for NMS 
designation from the present 1,200 to 
2,525. The IRFA notes that the principal 
effect of this expansion would be to 
require broker-dealers to report trades 
on a real-time basis in these additional 


“The Commission notes that the NASD indicated 
that, if the Rule were amended, it would consult 
with the NSTA regarding an appropriate phase-in 
program for the additional qualifying securities. In 
this connection, the Commission also solicits 
comment whether, in the event the universe of Tier - 
2 securities were expanded in whole or in part as 
the NASD proposed, the Designation Plan's Tier 2 
phase-in procedures should be continued to spread 
out the number of Tier 2 securities designated at 
one time and reduce the burden of a sudden 
increase in reporting obligations for market makers. 

“8 ITS.C, 601 et sea. 


securities. The IRFA also notes that 
while last sale reporting in these 
additional securities could impose costs 
on broker-dealers of reduced trader 
efficiency, increased clerical costs, and 
possibly systems enhancements, these 
costs may be limited in view of the 
small incremental trading volume in the 
additional securities eligible for 
designation under the proposal, 
compared to securities designated 
previously. However; the Commission is 
soliciting comment on the extent of this 
reporting volume and the resulting costs 
for broker-dealers. In addition, the IRFA 
notes that the proposed amendments 
may provide off-setting benefits to 
investors and the markets in terms of 
increased pricing efficiency and 
opportunities for improved executions. 

A copy of the IRFA may be obtained 
by contacting Andrew E. Feldman, (202) 
272-2388, Division of Market Regulation, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, D.C. 
20549. 


List of Subjects in 17 CFR Part 240 


Reporting and recordkeeping 
requirements, Securities. 


V. Statutory Basis and Text of the 
Amendments 


Pursuant to the Securities Exchange 
Act of 1934 and particularly Section 
11A(a}(2)} and 23{a) thereof, 15 U.S.C. 
78k-1(a){2) and 78w{a), the Commission 
proposes to amend § 240.11Aa2-1 in 
Chapter II of Title 17 of the Code of 
Federal Regulations, by revising 
paragraph (b)(2)}(i) and amending the 
first sentence of paragraphs (b){2){iii), 
by revising paragraph (b}(4){ii) and 
adding a new paragraph (b)(4)(iii), and 
by redesignating current paragraph 
(b)(4)(iii) as (b){4){iv), as follows:* 
PART 240—GENERAL RULES AND 


REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 


§240.11Aa2-1 Designation of 
market system securities. 


* * * * * 


national 


(b) Designation criteria. 

(2) Any NASDAQ security not 
described in paragraph (b)(1) of this 
section which 


* Note.—Arrows indicate text proposed to be 
added. Brackets indicate text proposed to be 
deleted. 
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(i) Substantially meets the criteria set 
forth in paragraph (b)(4)(ii) >or 


criteria’); 

(ii) eee 

(iii) Is a warrant to subscribe to a 
security described in paragraph (b)(1) or 
(b){2)(i) of this section and meets the 
criteria set forth in paragraph (b)(4) 
[(iii}] > (iv) < of this section 
(“Warrants”) * * * 

(3) eee 

(4) zene 

(ii) Tier 2 Criteria. >—Alternative 1 < 

(A) The issuer of the security [has net 
tangible assets of at least $2,000,000 and 
capital and surplus of at least $1,000,000] 
> had annual net income of at least 
$300,000 in the most recently completed 
fiscal year or in two of the last three 
most recently completed fiscal years. < 

(B) There are at least [250,000] 
>350,000< publicly held shares. 

(C) The market value of publicly held 
shares is at least [$3,000,000] 
>$2,000,000.< 

(D) The price per share on each of the 
five business days prior to the date of 
application by the issuer is [$5] >$3< 
or more. 

[(E) The average volume of trading per 
month for the six month period 
preceding the date of application by the 
issuer is 100,000 shares or more.] 

[F] >E< At least [four] >two< 
dealers act as NASDAQ market makers 
with respect to the security on each of 
the five business days preceding the 
date of application by the issuer. 

> (iii) Tier 2 Criteria —Alternative 2 

(A) The issuer of the security has 
capital and surplus of at least $8,000,000. 

(B) There are at least 800,000 publicly 
held shares. 

(C) The market value of publicly held 
shares is at least $8,000,000. 

(D) At least two dealers act as 
NASDAQ market makers with respect 
to the security on each of the five 
business days preceding the date of 
application by the issuer. 

(E) The issuer has a four year 
operating history. < [(iii)] 
>(iv)< Warrants. 


7 * o * * 


By the Commission. 


‘George A. Fitzsimmons, 


Secretary. 
April 30, 1984. 
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[FR Doc. 84-12280 Filed 54-84; 8:45 am] 
BILLING CODE 8010-01-M 


17 CFR Part 270 
[Release No. IC-13913; File No. S7-16-84] 


Pricing of an Initial Purchase Payment 
for a Variable Annuity Contract 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Proposed rule amendments. 


SUMMARY: The Commission is proposing 
for comment an amendment to a rule 
under the Investment Company Act of 
1940 that would permit an insurance 
company separate account to price an 
initial purchase payment for a variable 
annuity contract in accordance with a 
“two day/five day” procedure. The 
proposal is part of a series of 
Commission rules intended to codify the 
standards applied to routine separate 
account exemptive and interpretive 
questions. The Commission is also 
proposing related technical amendments 
to one of the general rules under the Act. 


DATE: Comments must be received by 
July 30, 1984. 


ADDRESS: Comments should be sent in 
triplicate to George A. Fitzsimmons, 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, D.C. 20549. Comment 
letters should refer to File No. S7-16-84. 
All comments will be available for 
public inspection and copying in the 
Commission's Public Reference Room, 
450 Fifth Street, NW., Washington, D.C. 
20549. . 


FOR FURTHER INFORMATION CONTACT: 
Thomas P. Lemke, Special Counsel, (202) 
272-2061, or Karen L. Skidmore, 
Attorney, (202) 272-3017, Office of 
Insurance Products and Legal 
Compliance, Division of Investment 
Management, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, D.C. 20549. 


ExnHisit A 


last 3 fiscal years. 


SUPPLEMENTARY INFORMATION: The 
Securities and Exchange Commission 
(“Commission”) today is publishing for 
public comment a proposed amendment 
to rule 22c-1 [17 CFR 270.22c-1] under 
the Investment Company Act of 1940 [15 
U.S.C. 80a-1 et seq.] (“Act”), which 
would permit any registered insurance 
company separate account (“separate 
account”) to price an initial purchase 
payment for a variable annuity contract 
(“variable contract”) in accordance with 
a “two day/five day” procedure. 
Specifically, the proposed amendment 
would permit a separate account to 
price an initial purchase payment not 
later than two business days after 
receipt of the order to purchase by the 
insurance company sponsoring the 
separate account (“insurer”), if the 
variable contract application and other 
information necessary for processing the 
order to purchase (collectively, 
“application”) are complete upon 
receipt, and to retain the purchase 
payment for up to five business days 
while attempting to obtain the 
information necessary to complete an 
incomplete application. This proposal is 
part of a series of Commission rules 
intended to codify the standards applied 
to routine separate account exemptive 
and interpretive questions.’ 


Background and Discussion 


Rule 22c-1 under the Act requires that 
any registered investment company 
issuing redeemable securities sell any 
such security at a price based on the net 
asset value of such security next 
computed after the order to purchase is 
received. Compliance with this 
requirement in the case of the initia/ 
sale of a variable contract frequently 
imposes a hardship on variable contract 


1 See, e.g.,, Investment Company Act Rel. No. 
13407 (July 28, 1983) [48 FR 36243, Aug. 10, 1983] 
(rule 11a-2); Investment Company Act Rel. No. 
13406 (July 28, 1983) [48 FR 36097, Aug. 9, 1983] (rule 
6c-8). 


issuers—as opposed to other types of 
investment company issuers—due to the 
insurance-related circumstances 
involved. Unlike the case of typical 
investment company shares, the initial 
sale of a variable contract generally 
involves insurance considerations and 
may also involve the processing of an 
extensive application by the insurer.” 
These matters may make it impossible 
to price an initial purchase payment in 
accordance with rule 22c-1, particularly 
if an incomplete application is received. 

The Commission therefore believes it 
is appropriate to propose an amendment 
to rule 22c-1 providing variable contract 
separate accounts with limited relief 
from the requirements of existing rule 
22c-1 in connection with pricing initial 
purchase payments, as discussed 
below.* The Commission believes that 
the proposed amendment appropriately 
balances the insurance-related functions 
involved in the initial sale of a variable 
contract with the Act’s prompt pricing 
requirement. 


Proposed Rulemaking 
1. Proposed Amendment to Rule 22c-1 


Proposed paragraph (c) of rule 22c-1 
provides that notwithstanding the 
requirements of existing rule 22c-1, any 
separate account offering variable 
contracts, any person designated in such 
account’s prospectus as authorized to 
consummate transactions in such 
contracts, and any principal underwriter 
of or dealer in such contracts shall be 
permitted to apply an initial purchase 
payment in accordance with a “two 


?In connection with processing the initial 
purchase payment for a group variable contract, for 
example, the issuer may have to establish a 
recordkeeping system for each of the individual 
participants in the group contract. 

* Since the functions described above do not arise 
in the case of any subsequent variable contract 
purchase payments, these payments must continue 
to be priced in accordance with existing rule 22c-1. 





Federal Register / Vol. 49, No. 89 / Monday, May 7, 1984 / Proposed Rules 


day/five day” procedure. Paragraph 
(c)(1) permits an initial purchase 
payment to be priced not later than two 
business days after receipt by the 
insurer, if the application is complete. 
Where the application is incomplete 
upon receipt, paragraph (c)(2) permits 
the purchase payment to be retained for 
up to five business days while the 
insurer attempts to complete the 
application.‘ If after five business days 
the application is not made complete, 
paragraph (c)(2)(i) requires that the 
prospective purchaser be informed of 
the reasons for the delay and paragraph 
(c)(2)(ii) requires that the purchase 
payment be returned immediately and in 
full unless the prospective purchaser 
specifically consents to the insurer 
retaining the purchase payment until the 
application is made complete. Upon 
such completion, the purchase payment 
must be priced within two business days 
as provided in paragraph (c)(1). Any 
separate account following this 
procedure must include appropriate 
disclosure in its prospectus. 


2. Proposed Technical Amendments to 
Rule 0-1(e) 


Rule 0-1 of the General Rules and 
Regulations under the Act defines 
various terms used in certain of those 
rules. Rule 0-1(e) defines the term 
“separate account” and sets forth 
conditions for availability of exemptive 
relief for separate accounts pursuant to 
these rules. The Commission is 
proposing to amend rule 0-1(e) to 
include rule 22c-1 as one of the rules 
listed therein. 


List of Subjects in 17 CFR Part 270 


Investment companies, Reporting and 
recordkeeping requirements, Securities. 


Text of Proposed Amendment to Rule 
22c-1 and Proposed Amendments to 
Rule 0-1(e) 


PART 270—{ AMENDED] 


It is proposed that Part 270 of Chapter 
II of Title 17 of the Code of Federal 
Regulations be amended as follows: 

1. By revising paragraphs (e) and (e)(2) 
of § 270.0-1 to read as follows: 


§ 270.0-1 Definition of terms used in this 
part. 
* * * + * 

(e) Definition of separate account and 
conditions for availability of exemptions 
under §§ 270.6c-6, 270.6c-7, 270.6c-8, 
270.11a-2, 270.14a-2, 270.15a-3, 270.16a— 


‘Of course, if an incomplete application is made 
complete by business day two, the initial purchase 
payment must be priced not later than business day 
four (i.e., not later than two business days after 
receipt of a complete application). 


1, 270.22c-1, 270.22d-3, 270.22e-1, 
270.27a-1, 270.27a-2, 270.27a-3, 270.27c— 
1, and 270.32a-2 of this chapter. 


* * * * * 


(2) As conditions to the availability of 
exemptive Rules 6c-6, 6c-7, 6c-8, 11a-2, 
14a-2, 15a-3, 16a—1, 22c-1, 22d-3, 22e-1, 
27a-1, 27a-2, 27a-3, 27c-1, and 32a-2, 
the separate account shall be legally 
segregated, the assets of the separate 
account shall, at the time during the 
year that adjustments in the reserves 
are made, have a value at least equal to 
the reserves and other contract 
liabilities with respect to such account, 
and at all other times, shall have a value 
approximately equal to or in excess of 
such reserves and liabilities; and that 
portion of such assets having a value 
equal to; or approximately equal to, such 
reserves and contract liabilities shall not 
be chargeable with liabilities arising out 
of any other business which the 
insurance company may conduct. 

2. By adding new paragraph (c) to 
§ 270.22c-1 to read as follows: 


§ 270.22c-1 Pricing of redeemable 
securities for distribution, redemption and 
repurchase. 

* * * * * 

(c) Notwithstanding the provisions 
above, any registered separate account 
offering variable annuity contracts, any 
person designated in such account's 
prospectus as authorized to consummate 
transactions in such contracts, and any 
principal underwriter of or dealer in 
such contracts shall be permitted to 
apply the initial purchase payment for 
any such contract at a price based on 
the current net asset value of such 
contract which is next computed: 

(1)-Not later than two business days 
after receipt of the order to purchase by 
the insurance company sponsoring the 
separate account (“insurer”), if the 
contract application and other 
information necessary for processing the 
order to purchase (collectively, 
“application”) are complete upon 
receipt; or 

(2) Not later than two business days 


. after an application which is incomplete 


upon receipt by the insurer is made 
complete, Provided, That, if an 
incomplete application is not made 
complete within five business days after 
receipt, : 

(i) The prospective purchaser shall be 
informed of the reasons for the delay, 
and 

(ii) The initial purchase payment shall 
be returned immediately and in full, 
unless the prospective purchaser 
specifically consents to the insurer 
retaining the purchase payment until the 
application is made complete. 
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Regulatory Flexibility Act Certification 


Pursuant to section 605(b) of the 
Regulatory Flexibility Act, the Chairman 
of the Commission has certified that the 
rule amendment proposed herein will 
not, if promulgated, have a significant 
economic impact on a substantial 
number of small entities. This 
certification, including the reasons 
therefor, is attached to this release. 


Paperwork Reduction Act 


The proposed amendment is not 
subject to the Act because it does not 
impose an information collection 
requirement. 


Statutory Authority 


Proposed amended rule 22c-1 is 
promulgated pursuant to the provisions 
of sections 6(c), 22(c) and 38(a) of the 
Act (15 U.S.C. 80a-6(c), 80a—22(c) and 
80a-37(a}). The proposed amendments 
to rule 0-1(e) (17 CFR 270.0-1(e)) are 
promulgated pursuant to the provisions 
of section 38(a) of the Act (15 U.S.C. 
80a-37(a)). 

By the Commission. 

George A. Fitzsimmons, 
Secretary. 
May 1, 1984. 


Regulatory Flexibility Act Certification 


I, John S. R. Shad, Chairman of the 
Securities and Exchange Commission, 
hereby certify pursuant to 5 U.S.C. 
605(b) that proposed amended rule 22c-1 
under the Investment Company Act of 
1940, if adopted, will not have a 
significant economic impact on a 
substantial number of small entities. The 
reason for the certification is that there 
are few, if any, registered insurance 
company separate accounts that, when 
considered in conjunction with their 
sponsoring insurance companies, qualify 
as “small entities” as that term has been 
defined in the Commission’s rule. 


Dated: May 1, 1984. 
John S. R. Shad, 


{ Chairman. 


[FR Doc. 84-12208 Filed 54-84; 8:45 am] 
BILLING CODE 8010-01-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Part 1 

[EE-16-79] 

Tax Treatment of Cafeteria Plans 


AGENCY: Internal Revenue Service, 
Treasury. 
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ACTION: Notice of proposed rulemaking. 


SUMMARY: This document contains 
proposed regulations relating to the tax 
treatment of cafeteria plans. Changes to 
the applicable tax law were made by the 
Revenue Act of 1978, by the Technical 
Corrections Act of 1979 and by the 
Miscellaneous Revenue Act of 1980. The 
proposed regulations would provide the 
public with the guidance needed to 
comply with those Acts and would 
affect employees who participate in 
cafeteria plans. 

DATES: Written comments and requests 
for a public hearing must be delivered or 
mailed by July 6, 1984. The regulations 
are generally proposed to be effective 
for plan years beginning after December 
31, 1978, except with respect to certain 
provisions set forth in Q&A-21 which 
would be effective as of September 4, 
1984. In addition, transitional relief is 
provided with respect to employer 
contributions made before June 1, 1984, 
pursuant to certain “flexible spending 
arrangements” that satisfy specified 
conditions. Also, the provision relating 
to qualified cash or deferred 
arrangements would be effective for 
plan years beginning after December 31, 
1980. 

ADDRESS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(EE-16-79), Washington, D.C. 20224. 
FOR FURTHER INFORMATION CONTACT: 
Harry Beker of the Employee Plans and 
Exempt Organizations Division, Office 
of the Chief Counsel, Internal Revenue . 
Service, 1111 Constitution Avenue, NW., 
Washington, D.C. 20224 (Attention: 
CC:EE) (202-566-6212) (not a toll-free 
call). 

SUPPLEMENTARY INFORMATION: 


Background 


This document contains proposed 
Income Tax Regulations (26 CFR Part 1) 
under section 125 of the Internal 
Revenue Code of 1954. These proposed 
regulations are to be issued pursuant to 
section 134 of the Revenue Act of 1978 
(92 Stat. 2763), section 101 of the 
Technical Corrections Act of 1979 (92 
Stat. 2227), section 226 of the 
Miscellaneous Revenue Act of 1980 (94 
Stat. 3529) and under the authority 
contained in section 7805 of the Code 
(68A Stat. 917, 26 U.S.C. 7805). 


Format 


These proposed regulations are 
presented in the form of questions and 
answers. The questions and answers do 
not address various issues regarding the 
application of the discrimination 
standards under section 125. Written 


comments are requested specifically 
with respect to the application of these 
discrimination standards. In particular, 
comments are requested regarding tests 
that a plan may use to determine 
whether it is nondiscriminatory, 
methods by which to value benefits, 


_appropriate’safe harbors from 


discrimination, and tests to assure that 
the pricing of benefits under a cafeteria 
plan is not discriminatory. 

The guidance provided by these 
questions and answers may be relied 
upon to comply with provisions of 
section 125 and will be applied by the 
Internal Revenue Service in resolving 
issues arising under cafeteria plans and 
related Code sections. However, 
pending the issuance of final 
regulations, advance determinations and 
rulings regarding whether a cafeteria 
plan is or is not discriminatory will not 
be issued; determinations regarding 
discrimination will be made only on 
audit. 

If final regulations are more restrictive 
than the guidance in this Notice, the 
regulations will not be applied 
retroactively. No inference, however, 
should be drawn regarding issues not 
expressly raised that may be suggested 
by a particular question or answer or by 
the inclusion or exclusion of certain 
questions. 


Nonapplicability of Executive Order 
12291 


The Treasury Department has 
determined that this Regulation is not 
subject to review under Executive Order 
12291 or the Treasury and Office of 
Management and Budget 
implementation of the Order dated April 
28, 1982. 

Regulatory Flexibility Act 

Although this document is a notice of 
proposed rulemaking which solicits 
public comments, the Internal Revenue 
Service has concluded that the 
regulatiéns proposed herein are 
interpretative and that the notice and 
public procedure requirements of 5 
U.S.C. 553 do not apply. Accordingly, 
these proposed regulations do not 
constitute regulations subject to the 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6). 


Comments and Requests for a Public 
Hearing 


Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably seven copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held on a date 
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announced in the notice of public 
hearing appearing elsewhere in this- 
Federal Register. 


Drafting Information 


The principal author of these 
proposed regulations is Harry Beker of 
the Employee Plans and Exempt 
Organizations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulations, both on 
matters of substance and style. 


List of Subjects in 26 CFR Parts 1.61-1- 
1.281-4 


Income taxes, Taxable income. 


PART 1—{AMENDED] 


Proposed Amendments to the 
Regulations 


Accordingly, it is proposed to amend 
the Income Tax Regulations, 26 CFR 
Part 1, by adding the following new 
section: 


§ 1.125-1 Questions and answers relating 
to cafeteria plans. 


Q-1: What does section 125 of the 
Internal Revenue Code provide? 

A-1: Section 125 provides that a 
participant in a nondiscriminatory 
cafeteria plan will not be treated as 
having received the taxable benefits 
offered under the plan solely because 
the participant has the opportunity, 
before the benefits become currently 
available to the participant, to choose 
among the taxable and nontaxable 
benefits offered under the plan. 

Q-2: What is a “cafeteria plan” under 
section 125? 

A-2: A “cafeteria plan” is a separate 
written benefit plan mainiained by an 
employer for the benefit of its 
employees, under which all participants 
are employees and each participant has 
the opportunity to select the particular 
benefits that he desires. A cafeteria plan 
may offer participants the opportunity to 


. select among various taxable benefits 


and nontaxable benefits, but a plan 
must offer at least one taxable benefit 
and at least one nontaxable benefit. For 
example, if participants are given the 
opportunity to elect only among two or 
more nontxable benefits, the plan is not 
a cafeteria plan. 

Q-3: What must the written cafeteria 
plan document contain? 

A-3: The written document 
embodying a cafeteria plan must contain 
at least the following information: (i) A 
specific description of each of the 
benefits available under the plan, 
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including the periods during which the 
benefits are provided (i.e., the periods of 
coverage), (ii) the plan’s eligibility rules 
governing participation, (iii) the 
procedures governing participants’ 
elections under the plan, including the 
period during which elections may be 
made, the extent to which elections are 
irrevocable, and the periods with 
respect to which elections are effective, 
(iv) the manner in which employer 
contributions may be made under the 
plan, such as by salary reduction 
agreement between the participant and 
the employer or by nonelective 
employer contributions to the plan, (v) 
the maximum amount of employer 
contributions available to any 
participant under the plan, and (vi) the 
plan year on which the cafeteria plan 
operates. 

In describing the benefits available 
under the cafeteria plan, the plan 
document need not be self-contained. 
For example, the plan document may 
include by reference benefits 
established under other “separate 
written plans,” such as coverage under a 
qualified group legal services plan 
(section 120) or under a dependent care 
assistance program (section 129), 
without describing in full the benefits 
established under these other plans. But, 
for example, if the plan offers different 
maximum levels of coverage under a 
dependent care assistance program, the 
descriptions must specify the available 
maximums. In addition, an arrangement 
under which a participant is provided 
with coverage under a dependent care 
assistance program for dependent care 
expenses incurred during the period of 
coverage up to a specified amount (e.g., 
$500) and the right to receive, either 
directly or indirectly in the form of cash 
or any other benefit, any portion of the 
specified amount that is not reimbursed 
for such expenses will be considered a 
single benefit and must be fully 
described as such in the plan document. 
This also is the case with other benefits, 
such as coverage under an accident or 
health plan and coverage under a 
qualified group legal services plan. See 
Q&A-17 and Q&A-18 regarding the 
taxability of such benefit arrangements. 

Q-4: What does the term “employees” 
mean under section 125? 

A-4: The term “employees” includes 
present and former employees of the 
employer. All employees who are 
treated as employed by a single 
employer under subsections (b), (c), or 
(m) of section 414 are treated as 
employed by a single employer for 
purposes of section 125. The term 
“employees” does not, however, include 
self-employed individuals described in 


section 401(c) of the Code. Even though 
former employees generally are treated 
as employees, a cafeteria plan may not 
be established predominantly for the 
benefit of former employees of the 
employer. 

In addition, even though the spouses 
and other beneficiaries of participants 
may not be participants in a cafeteria 
plan, a plan may provide benefits to 
spouses and beneficiaries of 
participants. For example, the spouse of 
a participant may not be permitted to 
participate actively in a cafeteria plan 
{i.e., the spouse may not be given the 
opportunity to select or purchase 
benefits offered by the plan), but the 
spouse of a participant may benefit from 
the participant's selection of family 
medical] insurance coverage or of 
coverage under a dependent care 
assistance program. A participant's 
spouse will not be treated as actively 
participating in a cafeteria plan merely 
because the spouse has the right, upon 
the death of the participant, to select 
among various settlement options 
available with respect to a death benefit 
selected by the participant under the 
cafeteria plan or to elect among 
permissible distribution options with 
respect to the deceased participant's 
benefits under a cash or deferred 
arrangement that is part of the cafeteria 
plan. 

Q-5: What benefits may be offered to 
participants under a cafeteria plan? 

A-5: With the exception of benefits 
that defer the receipt of compensation 
(see Q&A-7), a cafeteria plan may offer 
participants the opportunity to select 
among certain taxable benefits and 
nontaxable benefits described in the 
plan document. The term “taxable 
benefit” means cash, property, or other 
benefits attributable to employer 
contributions that are currently taxable 
to the participant under the Internal 
Revenue Code upon receipt by the 
participant. The term “nontaxable 
benefit” means any benefit attributable 
to employer contributions to the extent 
that such benefit is not currently taxable 
to the participant under the Internal 
Revenue Code upon receipt of the 
benefit. Thus, a cafeteria plan may offer 
participants the following benefits, 
which will be nontaxable when 
provided in accordance with the 
applicable provisions of the Internal 
Revenue Code: group-term life insurance 
up to $50,000 (section 79), coverage 
under an accident or health plan 
(section 106), coverage under a qualified 
group legal services plan (section 120), 
and coverage under a dependent care 
assistance program (section 129). Also, 
amounts received by participants under 
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one of these benefits may or may not be 
taxable depending upon whether such 
amounts qualify for an exclusion from 
gross income. See Q&A-17 and Q&A-18 
regarding the inclusion of an accident or 
health plan, dependent care assistance 
program, or qualified group legal 
services plan in a cafeteria plan. Also, 
see Q&A~7 regarding the inclusion of 
deferred compensation benefits in a 
cafeteria plan. 

In addition, a cafeteria plan may offer 
benefits that are nontaxable because 
they are attributable to after-tax 
employee contributions. For example, a 
cafeteria plan may offer participants the 
opportunity to purchase, with after-tax 
employee contributions, coverage under 
an accident or health plan providing for 
the payment of disability benefits. A 
participant's receipt of coverage under 
such an accident or health plan would 
not trigger taxable income because the 
coverage would be purchased with 
after-tax employee contributions. 
Similarly, any amounts paid to a 
participant under such an accident or 
health plan on account of disability 
incurred during the year of coverage 
may be nontaxable under section 
104({a)(3). 

Q-6: May employer contributions to a 
cafeteria plan be made pursuant to a 
salary reduction agreement between the 
participant and employer? 

A-6: Yes. The term “employer 
contributions” means amounts that have 
not been actually or constructively 
received (after taking section 125 into 
account) by the participant and have 
been specified in the plan document as 
available to a participant for the 
purpose of selecting or “purchasing” 
benefits under the plan. A plan 
document may provide that the 
employer will make employer 
contributions, in whole or in part, 
pursuant to salary reduction agreements 
under which participants elect to reduce 
their compensation or to forgo increases 
in compensation and to have such 
amounts contributed, as employer 
contributions, by the employer on their 
behalf. A salary reduction agreement 
will have the effect of causing the 
amounts contributed thereunder to be 
treated as employer contributions under 
a cafeteria plan only to the extent the 
agreement relates to compensation that 
has not been actually or constructively 
received by the participant as of the 
date of the agreement (after taking 
section 125 into account) and, 
subsequently, does not become 
currently available to the participant. In 
addition, a plan document also may 
provide that the employer will make 
employer contributions on behalf of 
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participants equal to specified amounts 
(or specified percentages of 
compensation) and that such 
nonelective contributions will be 
available to participants for the 
selection or purchase of benefits under 
the plan. 

Q-7: May a cafeteria plan offer a 
benefit that defers the receipt of 
compensation? 

A-7: No. A cafeteria plan does not 
include any plan that offers a benefit 
that defers the receipt of compensation, 
with the exception of the opportunity for 
participants to make elective 
contributions under a qualified cash or 
deferred arrangement defined in section 
401(k). Thus, employer contributions 
made at a participant's election to a 
profit-sharing plan containing a 
qualified cash or deferred arrangement 
wili be treated as nontaxable benefits 
under a cafeteria plan. 

In addition, a cafeteria plan does not 
include a plan that operates in a manner 
that enables participants to defer the 
receipt of compensation. Generally, a 
plan that permits participants to carry 
over unused benefits or contributions 
from one plan year to a subsequent plan 
year Gperates to enable participants to 
defer the receipt of compensation. This 
is the case regardless of whether the 
plan permits participants to convert the 
unused contributions or benefits into 
another benefit in the subsequent plan 
year. For example, a plan that offers 
participants the opportunity to purchase 
vacation days (or to receive cash or 
other benefits under the plan in lieu of 
vacation days) will not be a cafeteria 
plan if participants who purchase the 
vacation days for a plan year are 
allowed to use any unused days in a 
subsequent plan year. This is the case 
even though the plan does not permit the 
participant to convert, in the subsequent 
plan year, the unused vacation days into 
any other benefit. In determining 
whether a plan permits participants to 
carry over unused vacation days, a 
participant will be deemed to have used 
his nonelective vacation days (i.e., the 
vacation days with respect to which the 
participant had no election under the 
plan) before his elective vacation days. 
For example, assume that an employer 
provides a participant with three weeks 
of vacation for a year and, under the 
plan, the participant is permitted to 
receive cash or other benefits in lieu of 
one of these three weeks. Assume that 
the participant elects not to exchange 
the one elective week of vacation for 
another benefit. If the participant uses 
two weeks of vacation during the year, 
he will be treated as having used the 
two nonelective weeks of vacation. 


Thus, if the participant is permitted to 
carry the one unused week over to the 
next year, the plan will be treated as 
operating to enable participants to defer 
the receipt of compensation. Thus, the 
plan will fail to be a cafeteria plan and 
the section 125 exception to the 
constructive receipt rules will not apply. 

In addition, a plan that allows 
participants to use employer 
contributions for one plan year to 
purchase a benefit that will be provided 
in a subsequent plan year operates to 
enable participants to defer the receipt 
of compensation. 

Q-8: What requirements apply to 
participants’ elections under a cafeteria 
plan? 

A-8: A plan is not a cafeteria plan 
unless the plan requires that 
participants make elections among the 
benefits offered under the plan. A plan 
may provide that elections may be made 
at any time. However, benefit elections 
under a cafeteria plan should -be made 
in accordance with certain guidelines 
(see Q&A-15) in order for participants to 
qualify for the protections of the section 
125 exception to the constructive receipt 
rules. An election will not be deemed to 
have been made if, after a participant 
has elected and begun to receive a 
benefit under the plan, the participant is 
permitted to revoke the election, even if 
the revocation relates only to that 
portion of the benefit that has not yet 
been provided to the participant. For 
example, a plan that permits a 
participant to revoke his election of 
coverage under a dependent care 
assistance program or of coverage under 
an accident or health plan after the 
period of coverage has commenced will 
not be a cafeteria plan. However, a 
cafeteria plan may permit a participant 
to revoke a benefit election after the 
period of coverage has commenced and 
to make a new election with respect to 
the remainder of the period of coverage 
if both the revocation and new election 
are on account of and consistent with a 
change in family status (e.g., marriage, 
divorce, death of spouse or child, birth 
or adoption of child, and termination of 
employment of spouse). 

Q-9: What is the tax treatment of 
benefits offered under a 
nondiscriminatory cafeteria plan? 

A-9: A participant in a 
nondiscriminatory cafeteria plan will 
not be treated as having received 
taxable benefits offered under the plan 
and thus will not be required to include 
the benefits in gross income solely 
because the plan offers the participants 
the opportunity, before the benefits 
become currently available to the 
participant, to elect to receive or not to 
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receive the benefits. Section 125 thus 
provides an exception to the 
constructive receipt rules that apply 
with respect to empoloyee elections 
among nontaxable and taxable benefits 
(including cash). These constructive 
receipt rules generally provide that an 
individual will be required to include in 
gross income the taxable benefits that 
he could have elected to receive if the 
individual had the opportunity to elect 
to receive or not to receive the benefits 
event though both the opportunity to 
make this election occurs and the actual 
election is made before the benefits 
become currently available to the 
individual. Section 125 does not, 
however, alter the application of the 
constructive receipt rules to a situation 
in which benefits become currently 
available to an individual even though 
the individual elects not to receive and 
does not actually receive the benefits. 
Thus, if taxable benefits become 
currently available to a participant in a 
nondiscriminatory cafeteria plan, the 
participant will be taxable on the 
benefits, even though the participant has 
elected or subsequently elects not to 
receive the benefits and does not 
actually receive the benefits. 

Q-10: What is the tax treatment of 
benefits offered under a discriminatory 
cafeteria plan? 

A-10: The section 125 exception to the 
constructive receipt rules is not 
available to the highly compensated 
participants in a cafeteria plan that is 
discriminatory for a plan year. Thus, a 
highly compensated participant in a 
cafeteria plan that is discriminatory for 
a plan year will be taxable on the 
combination of the taxable benefits with 
the greatest aggregate value that he 
could have selected for the plan year. 
The section 125 exception to the 
constructive receipt rules remains 
available to participants who are not 
highly compensated without regard to 
whether the cafeteria plan is 
discriminatory. 

Q-11: How are the amounts taxable to 
a highly compensated participant 
because a cafeteria plan is 
discriminatory for a plan year to be 
allocated among the benefits actually 
selected by the participant for the plan 
year? 

A-11: A highly compensated 
participant in a discriminatory cafeteria 
plan is taxable on the maximum taxable 
benefits that he could have selected for 
the plan year. For example, assume that 
a cafeteria plan provides a highly 
compensated participant with the 
opportunity to select, for a plan year, 
benefits costing $1300 from among the 
following: up to $300 in cash, coverage 





under an accident or health plan 
providing medical expense 
reimbursement (cost of $600), coverage 
under an accident or health plan 
providing disability benefits (cost of 
$200), coverage under a qualified legal 
services plan (cost of $400), and 
coverage under a dependent care 
assistance program (cost of $400). For 
the plan year in question, the participant 
elects to receive $100 in cash, coverage 
under both of the accident or health 
plans ($600 and $200), and coverage 
under the dependent care assistance 
program ($400). If the cafeteria plan is 
discriminatory for the plan year, the 
participant will be taxable on the $100 
cash benefit actually selected and on 
the $200 cash benefit that the participant 
could have selected. This $300 will be 
allocated, first, to the taxable benefits 
actually selected by the participant and, 
second, on a pro rata basis to the 
nontaxable benefits actually selected by 
the participant. Thus, $100 is allocated 
to the $100 cash benefit actually 
received and the $200 is allocated as 
employee contributions among the 
nontaxable benefits actually selected as 
follows: $100 to coverage under the 
accident or health plan for medical care, 
$33.33 to the coverage under the 
accident or health plan for disability 
benefits, and $66.67 to the coverage 
under the dependent care assistance 
program. This allocation would not 
affect the nontaxable status of any of 
these benefits—the purchase of 
coverage under any of these plans with 
employee contributions would not 
trigger taxable income—but it may 
affect the taxability of amounts received 
under any of the plans. In addition, 
depending upon whether other 
conditions are satisfied, the participant 
may be able to deduct under section 213 
some or all of the employee cost of the 
coverage under the accident or health 
plan for medical care. Thus, 
reimbursements received by the 
participant for medical care expenses 
incurred during the year of coverage 
may be nontaxable under either section 
104(a)(3) or section 105(b), depending 
upon whether the reimbursements are 
attributable to after-tax employee or 
pre-tax employer contributions. Also, if 
the participant became disabled during 
the year of coverage, benefits provided 
under the accident or health plan would 
be nontaxable to the participant under 
section 104(a)(3) to the extent that the 
benefits were attributable to the portion 
of the coverage purchased with the 
after-tax employee contributions. 
Finally, any reimbursements received 
under the dependent care assistance 
program for the year of coverage will be 
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nontaxable under section 129 if the 
requirements of that section are 
satisfied. 

Q-12: When must a highly 
compensated participant in a 
discriminatory cafeteria plan include in 
gross income amounts attributable to 
the taxable benefits that the participants 
could have selected, bui did not in fact 
select? 

A-12: Amounts required to be 
included in gross income by a highly 
compensated participant because a 
cafeteria plan does not satisfy the 
applicable nondiscrimination standards 
for a plan year will be treated as 
received or accrued in the participant's 
taxable year within which ends the plan 
year with respect to which an election 
was or could have been made. 

Q-13: Who are highly compensated 
participants under section 125? 

A-13: The term “highly compensated 
participant” means a participant who is 
an officer, a shareholder owning more 
than 5 percent of the voting power or 
value of all classes of stock of the 
employer, or highly compensated. The 
classification of a participant as highly 
compensated for this purpose will be 
made on the basis of the facts and 
circumstances of each case. A spouse or 
a dependent (within the meaning of 
section 152) of any such “highly 
compensated participant” will be 
treated as highly compensated.: 

Q-14: When will a benefit be treated 
as currently available to a participant in 
a cafeteria plan? 

A-14: A benefit is treated as currently 
available to a participant if the 
participant is free to receive the benefit 
currently at his discretion or the 
participant could receive the benefit 
currently if an election or notice of an 
intent to receive the benefit were given. 
A benefit will not be treated as not 
currently available merely because of a 
requirement that the participant must 
elect or give notice of intent to receive 
the benefit in advance of receipt of the 
benefit. However, a benefit is not 
currently available to a participant if 
there is a substantial limitation or 
restriction on the participant's receipt of 
the benefit. A benefit will not be treated 
as currently available if the participant 
may under no circumstances receive the 
benefit before a particular time in the 
future and there is a substantial risk 
that, if the participant does not fulfill 
specified conditions during the period 
preceding:-this time, the participant will 
not receive the benefit. 

Q-15: What procedures with respect 
to benefit elections sHould a cafeteria 
plan adopt in order to assure that 
participants are not subject to tax, under 
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the constructive receipt rules, on taxable 
benefits that the participants have 
elected not to receive? 

A-15: Generally, in order for 
participants to avoid constructive 
receipt with respect to taxable benefits 
offered under a cafeteria plan, the 
taxable benefits must at no time become 
currently available to the participants. 
Thus, a cafeteria plan should require 
participants to elect the specific benefits 
that they will receive before the taxable 
benefits become currently available. A 
benefit will not be treated as currently 
available as of the time of the election if 
the election specifies the future period 
for which the benefit will be provided 
and the election is made before the 
beginning of this period. 

In addition, after the beginning of the 
specified period for which the benefits 
are provided, the taxable benefits must 
not become currently available to the 
participants. After the commencement 
of this period, taxable benefits will be 
treated as currently available if 
participants have the right to revoke 
their elections of nontaxable benefits 
and instead to receive the taxable 
benefits for such period, without regard 
to whether the participants actually 
revoke their elections. For example, 
assume that a cafeteria plan offers each 
participant the opportunity to elect, for a 
plan year, between coverage under a 
dependent care assistance program for 
up to $2000 of the dependent care 
expenses incurred by the participant 
during the plan year or a cash benefit of 
$2000 for the year. If the plan requires 
participants to elect between these 
benefits before the beginning of the plan 
year and, after the year has commenced, 
the participants are prohibited from 
revoking their elections, participants 
who elected coverage under the 
dependent care assistance program will 
not be taxable on the cash benefit of 
$2000. But if, after the beginning of the 
plan year, participants have the right to 
revoke their elections of coverage under 
the dependent care assistance program 
and thereby to receive the cash benefit, 
the participants will be treated as 
having received the $2000 in cash even 
though they do not revoke their 
elections. The-same result would obtain 
even though the cash benefit is not 
payable until the end of the plan year. 
See Q&A-8, however, regarding the 
revocation of elections on account of 
changes in family status. 

Q-16: Do the rules of section 125 
affect whether any particular benefit 
offered under a cafeteria plan is a 
taxable or nontaxable benefit? 

A-16: Generally, no. A benefit that is 
nontaxable under its Internal Revenue 
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Code when offered separately is treated 
as a nontaxable benefit under a 
cafeteria plan only if the rules providing 
for the exclusion of the benefit from 
gross income continue to be satisfied 
when the benefit is offered under the 
cafeteria plan. For example, if $50,000 in 
group-term life insurance is offered 
under a cafeteria plan and the rules 
under section 79(a) governing the 
exclusion of the cost of this benefit from 
gross.income are satisfied, the rules of 
section 79(d) still apply to determine the 
status of the benefit as taxable or 
nontaxable for key employees who 
participate in the plan. See Q&A-17 and 
Q&A-18, however, regarding the 
inclusion of coverage under an accident 
or health plan, dependent care 
assistance program, or qualified group 
legal services plan in a cafeteria plan. 

Similarly, if a cafeteria plan offers 
benefits that are nontaxable under the 
Internal Revenue Code when offered 
outside of a cafeteria plan, but are 
prohibited from inclusion in a cafeteria 
plan, the benefits will be treated as 
taxable benefits under the cafeteria 
plan. Thus, coverage under a qualified 
transportation plan (section 124) and 
coverage under an educational 
assistance program (section 127) will be 
treated as taxable benefits if offered 
under a cafeteria plan. Also, any 
benefits (either reimbursement for 
expenses or in kind benefits) received 
by a participant under a qualified 
transportation plan or an educational 
assistance program will be taxable if the 
benefits are provided under a cafeteria 
plan. 

Finally, if a benefit that is taxable 
under the Internal Revenue Code when 
offered separately is offered under a 
cafeteria plan, the benefit will continue 
to be a taxable benefit under the 
cafeteria plan. For example, if a 
cafeteria plan offers a participant the 
opportunity to direct the employer to 
make charitable contributions or 
contributions to an individual retirement 
account on behalf of the participant, 
such contributions must be included in 
the participant's gross income for 
income and employment tax purposes 
without regard to whether the plan 
satisfies section 125 and without regard 
to whether the contributions are 
deductible by the participant. 

Q-17: How are the specific rules of 
section 105, providing an income 
exclusion for amounts received as 
reimbursement for medical care 
expenses under an accident or health 
plan, to be applied when coverage under 
an accident or health plan is offered as a 
benefit under a cafeteria plan? 

A-17: Section 105(b) provides an 
exclusion from gross income for 


amounts that are paid to an employee 
under an employer-funded accident or 
health plan specifically to reimburse the 
employee for certain medical care 
expenses incurred by the employee 
during the period for which the benefit is 
provided to the employee, i.e., the period 
during which the employee is covered 
under the accident or health plan. 
Section 105(h) provides that the 
exclusion provided by section 105(b) is 
not available with respect to certain 
amounts received by a highly 
compensated individual (as defined in 
section 105(h)(5)) under a discriminatory 
self-insured medical reimbursement 
plan. Several rules are of particular 
importance when coverage under an 
accident or health plan is a benefit 
offered under a cafeteria plan. 

First, in order for medical care 
reimbursements paid to a participant 
under a cafeteria plan to be treated as 
nontaxable under section 105(b), the 
reimbursements must be paid pursuant 
to an employer-funded “accident or 
health plan,” as defined in section 105(e) 
and § 1.105-5. This means that, although 
the reimbursements need not be 
provided under a commercial insurance 
contract, the reimbursements must be 
provided under a benefit that exhibits 
the risk-shifting and risk-distribution 
characteristics of insurance. A benefit 
will not exhibit the required risk-shifting 
and risk-distribution characteristics, 
even though the benefit is provided 
under a commercial insurance contract, 
if the ordinary actuarial risk of the 
insurer is negated either under the terms 
of the benefit or by any related benefit 
or arrangement (including arrangements 
formally outside of the cafeteria plan). 

Second, a cafeteria plan benefit under 
which a participant will receive 
reimbursements of medical expenses is 
a benefit within sections 106 and 105(b) 
only if, under the benefit, 
reimbursements are paid specifically to 
reimburse the participant for medical 
expenses incurred during the period of 
coverage. Amounts paid to a participant 
as reimbursement are not treated as 
paid specifically to reimburse the 
participant for medical expenses, if, 
under the benefit, the participant is 
entitled to the amounts, in the form of 
cash (e.g., routine payment of salary) or 
any other taxable or nontaxable benefit, 
irrespective of whether or not he incurs 
medical expenses during the period of 
coverage, even if the participant will not 
receive the amounts not used for 
expense reimbursement until the end of 
the period. A benefit under which 
participants will receive reimbursement 
for medical expenses up to a specified 
amount and, if they incur no expenses, 
will receive cash or any other benefit in 
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lieu of the reimbursements is not a 
benefit that qualifies for the exclusions 
under sections 106 and 105(b). See 

§ 1.105-2. This is the case without 
regard to whether the benefit was 
purchased with contributions made at 
the employer's discretion, at the 
participant's discretion (such as 
pursuant to a salary reduction 
agreement), or pursuant to a collective 
bargaining agreement. For example, if a 
cafeteria plan offers participants 
coverage under an employer-funded 
plan that provides for the 
reimbursement of medical expenses 
incurred during the plan year up to a 
specified amount (e.g., $1,000) and the 
participants are entitled to receive, in 
the form of any other taxable or 
nontaxable benefits (including deferrals 
under a cash or deferred arrangement), 
any portion of the specified amount that 
is not paid as reimbursement for 
medical expenses, the employer 
contributions used to purchase the 
coverage will not qualify for the section 
106 exclusion and any reimbursements 
paid to participants for expenses 
incurred during the year of coverage will 
not be eligible for the section 105(b) 
exception. Arrangements formally 
outside of the cafeteria plan that provide 
for the adjustment of a participant's 
compensation or a participant's receipt 
of any other benefits on the basis of the 
expenses incurred or reimbursements 
received by the participant will be 
considered in determining whether the 
reimbursements are provided under a 
benefit eligible for the exclusions under 
sections 106 and 105(b). 

Third, the medical expenses that are 
reimbursed under an accident or health 
plan must have been incurred during the 
period for which the participant is 
actually covered by the accident or 
health plan in order for the 
reimbursements to be excluded from 
gross income under section 105(b). For 
purposes of this rule, expenses are 
treated as having been incurred when 
the participant is provided with the 
medical care that gives rise to the 
medical expenses, and not when the 
participant is formally billed, charged 
for, or pays for the medical care. Also, 
for purposes of this rule, medical 
expenses that are incurred before the 
later of the date the plan is in existence 
and the date the participant is enrolled 
in the plan will not be treated as having 
been incurred during the period for 
which the participant is covered by the 
plan. Thus, in order for reimbursements 
to be excluded from gross income under 
section 105(b), the accident or health 
plan must provide a participant the right 
to reimbursement for medical expenses 
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incurred during a specified period of 
plan coverage. Reimbursements of 
expenses incurred prior to or after the 
specified period of coverage will not be 
excluded under section 105(b). However, 
the actual reimbursement of covered 
medical care expenses may be made 
‘after the applicable period of cqverage. 

Fourth, in order for reimbursements 
under an accident or health plan to 
qualify for the section 105(b) exclusion, 
the cafeteria plan may not operate in a 
manner that enables participants to 
purchase coverage under the accident or 
health plan only for periods during 
which the participants expect to incur 
medical care. For example, if a cafeteria 
plan permits participants to purchase 
coverage under an accident or health 
plan on a month-by-month or an 
expense-by-expense basis, 
reimbursements under the accident or 
health plan will not qualify for the 
section 105(b) exclusion. If, however, the 
period of coverage under an accident or 
health plan offered in a cafeteria plan is 
twelve months (or, in the case of a 
cafeteria plan's initial plan year, at least 
equal to the plan year) and the plan 
does not permit a participant to select 
’ specific amounts of coverage, 
reimbursement, or salary reduction for 
less than twelve months, the cafeteria 
plan will be deemed not to operate to 
enable participants to purchase 
coverage only for periods during which 
medical care will be incurred. See Q&A- 
8 regarding the revocation of elections 
during a period of coverage on account 
of changes in family status. 

Fifth, in order for reimbursements to a 
- highly compensated individual under a 
self-insured accident or health plan to 
be treated as nontaxable under a 
cafeteria plan, the discrimination rules 
of section 105(h) must be satisfied. For 
purposes of these rules, coverage under 
a self-insured accident or health plan 
offered by a cafeteria plan will be 
treated as an optional benefit (even if 
only one level and’type of coverage is 
offered) and, for purposes of the 
optional benefit rule in § 1.105- 
11(c)(3)(i), employer contributions will 
be treated as employee contributions to 
the extent that taxable benefits are 
offered by the plan. In addition, the 
accident or health plan offered by the 
cafeteria plan must provide for the 
nondiscriminatory reimbursement of 
expenses on a per capita basis, rather 
than as a proportion of compensation. 

Q-18: How are the specific rules of 
section 129, providing an income 
exclusion for dependent care assistance 
provided under a dependent care 
assistance program, to be applied when 
coverage under a dependent care 


assistance program is offered as a 
benefit under a cafeteria plan? 

A-18: Section 129(a) provides an 
employee with an exclusion from gross 
income both for employer-funded 
coverage under a dependent care 
assistance program and for amounts 
paid or incurred by the employer for 
dependent care assistance provided to 
the employee if the amounts are paid or 
incurred under a dependent care 
assistance program. A program under 
which participants receive 
reimbursements of dependent care 
expenses up to a specified amount and 
are entitled to receive, in the form of any 
other taxable or nontaxable benefits, 
any portion of the specified amount not 
used for reimbursement is to be treated 
as a single benefit that is not a 
dependent care assistance program 
within the scope of section 129. Thus, 
dependent care assistance provided 
under a cafeteria plan will be treated as 
provided under a dependent care 
assistance program only if, after the 
participant has elected coverage under 
the program and the period of coverage 
has commenced, the participant does 
not have the right to receive amounts 
under the program other than as 
reimbursements for dependent care 
expenses. This is the case without 
regard to whether coverage under the 
program was purchased with 
contributions made at the employer's 
discretion, at the participant's 
discretion, or pursuant to a collective 
bargaining agreement. For example, 
assume a Cafeteria plan allows 
participants to elect to receive, for a 
particular plan year, either the right to 
reimbursements of dependent care 
expenses incurred during the year up to 
$2000 or a cash benefit of $2000. If the 
participant elects the right to receive 
reimbursements of dependent care 
expenses, the reimbursements will not 
be treated as made under a dependent 
care assistance program if, after the 
period of coverage has commenced, the 
participant has the right to revoke his 
election of this benefit and instead to 
receive the cash or if, under the terms of 
the program itself, the participant is 
entitled to receive, in the form of cash 
(e.g., routine payment of salary) or any 
other benefit, any amounts not 
reimbursed for dependent care provided 
during the period of coverage. 
Arrangements formally outside of the 
cafeteria plan that provide for the 
adjustment of a participant's 
compensation or a participant's receipt 
of any other benefits on the basis of the 
assistance or reimbursements received 
by the participant will be considered in 
determining whether a dependent care 
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benefit is a dependent care assistance 
program under section 129. 

. Moreover, in order for dependent care 
assistance to be treated as provided 
under a dependent care assistance 
program eligible for the section 129 
exclusion, the care must be provided to 
or on behalf of the participant during the 
period for which the participant is 
covered by the program. For example, if 
a participant elects coverage for a plan 
year under a dependent care assistance 
program that provides for the 
reimbursement of dependent care 
expenses, only reimbursements for 
dependent care expenses incurred 
during that plan year will be treated as 
having been provided under a 
dependent care assistance program 
within the scope of section 129. For 
purposes of this rule, dependent care 
expenses will be treated as having been 
incurred when the dependent care is 
provided, and not when the participant 
is formally billed, charged for, or pays 
for the dependent care. Also, for 
purposes of this rule, expenses that are 
incurred before the later of the date the 
program is in existence and the date the 
participant is enrolled in the program 
will not be treated as having been 
incurred during the period for which the 
participant is covered by the program. 
Similarly, if the dependent care 
assistance program furnishes the 
dependent care in kind (e.g., under an 
employer-maintained child care facility), 
only dependent care provided during the 
plan year of coverage will be treated as 
having been provided under an 
dependent care assistance program 
within the scope of section 129. 

In addition, in order for dependent 
care assistance under a cafeteria plan to 
be treated as provided under a 
dependent care assistance program 
eligible for the section 129 exclusion, the 
plan may not operate in a manner that 
enables participants to purchase 
coverage under the program only for 
periods during which the participants 
expect to receive dependent care 
assistance. If the period of coverage 
under a dependent care assistance 
program offered by a cafeteria plan is 
twelve months (or, in the case of a 
cafeteria plan's initial plan year, at least 
equal to the plan year) and the plan 
does not permit a participant to select 
specific amounts of coverage, 
reimbursement, or salary reduction for 
less than twelve months, the plan will 
be deemed not to operate to enable 
participants to purchase coverage only 
for periods during which dependent care 
assistance will be received. See Q&A-8 
regarding the revocation of elections 
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during the period of coverage on 
account of changes in family status. 

Finally, if coverage under a dependent 
care assistance program is a benefit 
offered under a cafeteria plan, the rules 
of section 129 will determine the status 
of the benefit as a taxable or nontaxable 
benefit. As a result, coverage under a 
dependent care assistance program in a 
cafeteria plan will be nontaxable for a 
plan year only if, among other 
requirements, the principal shareholder 
and owner discrimination test contained 
in section 129(d)(4) is satisfied with 
respect to employer contributions 
actually used to provide participants 
with dependent care assistance during 
the plan year. In addition, amounts paid 
or incurred by the employer under a 
dependent care assistance program are 
excludable from gross income only to 
the extent that these amounts do not 
exceed the lesser of the participant's 
earned income or the participant's 
spouse’s earned income. 

Rules similar to the rules applicable to 
dependent care assistance program 
apply with respect to coverage under a 
qualified group legal services plan 
(section 120) offered as a benefit under a 
cafeteria plan. 

Q-19: what are the rules governing 
whether a cafeteria plan is 
discriminatory? 

A-19: The applicable discrimination 
rules under section 125 provide that, in 
order to be treated as nondiscriminatory 
for a plan year, a cafeteria plan must not 
discriminate in favor of highly 
compensated participants as to benefits 
and contributions for that plan year. 
Generally, this discrimination 
determination will be made on the basis 
of the facts and circumstances of each 
case. Section 125(c) provides that a 
cafeteria plan does not discriminate 
where either (i) total nontaxable 
benefits and total benefits or (ii) 
employer contributions allocable to total 
nontaxable benefits and employer 
contributions allocable to total benefits 
do not discriminate in favor of highly 
compensated participants. A cafeteria 
plan must satisfy section 125(c) with 
respect to both benefit availability and 
benefit selection. Thus, a plan must give 
each participant an equal opportunity to 
select nontaxable benefits, and the 
actual selection of nontaxable benefits 
under the plan must not be 
discriminatory, i.e., highly compensated 
participants do not disproportionately 
select nontaxable benefits while other 
participants select taxable benefits. 

In addition to not discriminating as to 
either benefit availability or benefit 
selection, a cafeteria plan must not 
discriminate in favor of highly 
compensated participants in actual 


operation. A plan may be discriminatory 
in actual operation if the duration of the 
plan (or of a particular nontaxable 
benefit offered under the plan) coincides 
with the period during which highly 
compensated participants utilize the 


. plan (or the benefit). 


Q-20: May nontaxable benefits 
provided under a cafeteria plan be 
counted as “compensation” under 
section 401(a)(5) for purposes of 
determining whether a qualified _ 
pension, profit-sharing, or stock bonus 
plan discriminates under section 
401(a)(4), or-under section 415 for 
purposes of the limitations contained in 
that section? 

A-20: A qualified pension, profit- 
sharing, or stock bonus plan will not be 
treated as discriminatory within the 
meaning of section 401(a)(4) merely 
because, for purposes of allocating 
contributions to the participant or 
calculating the participant's benefit 
under the plan, the plan considers 
nontaxable benefits provided to a 
participant as compensation. For 
example, if a participant in a cafeteria 
plan elects coverage under an accident 
or health plan, the value of such 
coverage may be considered as 
compensation under a qualified plan for 
purposes of calculating the participant's 
allocation or benefit under the qualified 
plan. Nontaxable reimbursements under 
the accident or health plan, however, 
generally may not be treated as 
compensation under a qualified plan. 
Similarly, the value of coverage under a 
dependent care assistance program may 
be counted as compensation under a 
qualified plan for allocation and benefit 
purposes, but nontaxable 
reimbursements of dependent care 
expenses under the program generally 
may not be treated as compensation for 
these purposes. On the other hand, a 
qualified plan will not be treated as 
discriminatory under section 401(a)(4) 
merely because the plan does not 
consider nontaxable benefits, such as 
coverage under an accident or health 
plan or coverage under a dependent 
care assistance program, as 
compensation for allocation or benefit 
purposes under the plan. 

For purposes of section 415, 
“compensation” does not include 
amounts that are excluded from gross 
income, such as premiums for group- 
term life insurance under section 79 or 
employer contributions to an accident or 
health plan excluded under section 106. 

Q-21: What are the effective dates of 
the rules contained in these questions 
and answers? 


A-21; These rules contained in 
questions and answers relating to 
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section 125 generally shall apply to plan 
years of cafeteria plans beginning after 
December 31, 1978. However, a cafeteria 
plan that failed to satisfy one or more of 
the following rules for plan years 
beginning before May 7, 1984 will not be 
deemed thereby to have failed to satisfy 
section 125 for such plan years if, by 
September 4, 1984, the plan is amended 
to operate in accordance with these 
rules: (i) the rules requiring certain 
information to be included in the 
cafeteria plan document (Q&A-3), (ii) 
the rules governing the active 
participation of a participant's spouse in 
a cafeteria plan (Q&A-4). (iii) only in the 
case of a plan under which participants 
were permitted neither to carry over 
unused benefits for more than one plan 
year nor to convert, into any other 
benefits, any unused benefits that had 
been carried over to a subsequent plan 
year, the rules prohibiting the carryover 
of any unused contribution or benefit 
from one plan year to a subsequent plan 
year (Q&A-7), and (iv) the rules limiting 
the revocability of benefit elections 
(Q&A-8). A cafeteria plan may treat the 
portion of its current plan year 
remaining after September 4, 1984 as a 
new period of coverage for purposes of 
satisfying the rules governing benefit 
elections (Q&A-8). Also, a benefit 
offering participants the opportunity to 
make elective contributions under a 
qualified cash or deferred arrangement 
may be included in a cafeteria plan only 
in plan years beginning after December 
31, 1980. 

The rules contained in Q&A-17 
governing the taxability of coverage and 
benefits under an accident or health 
plan relate specifically to sections 105 
and 106 and thus generally are effective 
with respect to all taxable years 
beginning after December 31, 1953. The 
rules contained in Q&A-18 governing 
the taxability of coverage and benefits 
under a dependent care assistance 
program relate specifically to section 
129 and thus generally are effective with 
respect to all taxable years beginning 
after December 31, 1981. The rules 
contained in Q&A-18 governing the 
taxability of coverage and benefits 
under a qualified group legal services 
plan relate specifically to section 120 
and thus generally are effective with 
respect to all taxable years beginning 
after December 31, 1976. However, if 
coverage under an accident or health 
plan, dependent care assistance 
program, or qualified group legal 
services plan was offered as a benefit 
under a cafeteria plan and such benefit 
failed to satisfy, before May 7, 1984, the 
rule prohibiting a plan from operating to 
enable a participant to elect coverage 
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under an accident or health plan, a 
dependent care assistance program, or a 
qualified group legal services plan only 
for periods during which the participant 
expects to receive medical care, 
dependent care, or legal services (Q&A- 
17 and Q&A-18), such benefit will not be 
deemed solely on account of such failure 
to have failed to satisfy the statutory 
rules providing for the income exclusion 
of such coverage or of any benefits 
provided thereunder, if, by September 4, 
1984, the cafeteria plan is amended to 
operate in accordance with such 
election of coverage rule. A cafeteria 
plan may treat the portion of its current 
plan year remaining after September 4, 
1984 as a new period of coverage and as 
an initial plan year for purposes of 
satisfying the rule prohibiting a plan 
from operating to enable participants to 
elect coverage under an accident or 
health plan, dependent care assistance 
program, or qualified group legal 
services plan only for periods during 
which they expect to receive medial 
care, dependent care, or legal services 
(Q&A-17 and Q&A-18). 

In addition, if the conditions set forth 
below are satisfied, employer 
contributions (including elective and 
nonelective contributions) made before 
June 1, 1984, under an arrangement 
described in the next sentence which is 
part of a cafeteria plan, will not be 
treated as having been made to an 
accident or health plan, dependent care 
assistance program, or qualified group 
legal services plan that fails to satisfy 
the rules contained in the second and 
third paragraphs of Q&A-17 and the first 
paragraph of Q&A-18, merely because, 
for a plan year, a participant was 
entitled to receive, in the form of cash or 
any other taxable or nontaxable benefit, 
amounts available for reimbursement 
under the arrangement without regard to 
whether covered expenses are incurred. 
An arrangement is described in this 
sentence only if, under the arrangement, 

(i) An account was actually 
established on behalf of the participant 
by the employer, by an entry on the 
employer's books or in similar fashion, 
prior to the beginning of the plan year 
(or prior to the date on which an 
individual first becomes eligible to 
participate under the arrangement in the 
case of an individual who first becomes 
eligible to participate, on account of 
years of employment, during the plan 
year); 

(ii) The amount (or specific rate) of 
contributions to the account under the 
arrangement was fixed prior to the 
beginning of the plan year; 

(iii) Neither the participant nor the 
employer possessed the right to increase 
or decrease contributions to the account 


during the plan year (but a plan may 
provide that contributions could be 
terminated during the year on account of 
the participant's (a) separation from 
service or (b) cessation of participation 
under the arrangement for the remainder 
of the plan year); 

(iv) Contributions were actually 
deposited in or credited to the account 
before being made available for 
reimbursement; and 

(v) Distributions were not available 
for reasons other than reimbursement of 
covered expenses until the end of the 
plan year (but a plan may provide that a 
single distribution of the unreimbursed 
balance may be made on account of the 
participant's (a) separation from service 
or (b) cessation of participation under 
the arrangement for the remainder of the 
plan year). 

A cafeteria plan may operate on a 
plan year other than the calendar year 
for purposes of this transitional rule, so 
long as terms of the plan permit 
contributions to a plan to be fixed only 
once during, and a distribution of the 
unreimbursed amount to be received, 
only once for any plan year, provided 
that contributions may be fixed for a 
short plan year of the plan’s first period 
of operation. This transitional rule does 
not affect or alter the requirement of 
Q&A-17 and-18 that expenses that are 
reimbursed under an arrangement must 
have been incurred during the period for 
which the participant actually is 
covered by the arrangement. 

Roscoe L. Egger, Jr., 
Commissioner of Internal Revenue. 
[FR Doc. 84-12263 Filed 5-2-84; 2:49 pm] 
BILLING CODE 4830-01-M 


26 CFR Parti - 
[EE-16-79] 


Tax Treatment of Cafeteria Plans; 
Public Hearing 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of public hearing on 
proposed regulations. 


SUMMARY: The document provides 
notice of a public hearing on proposed 
regulations relating to the tax treatment 
of cafeteria plans. 

DATES: The public hearing will be held 
on Thrusday, July 26, 1984, beginning at 
10:00 a.m. Outlines of oral comments 
must be delivered or mailed by 
Thursday, July 12, 1984. 

ADDRESS: The public hearing will be 
held in the I.R.S. Auditorium, Seventh 
Floor Corridor, Internal Revenue 
Building, 1111 Constitution Avenue, 
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NW., Washington, D.C. The requests to 
speak and outlines of oral comments 
should be submitted to the 
Commissioner of Internal Revenue, Attn: 
CC:LR:T (EE-16-79), Washington, D.C. 
20224. 


FOR FURTHER INFORMATION CONTACT: 
Lou Ann Craner of the Legislation and 
Regulations Division, Office of Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington, 
D.C. 20224, telephone 202-566-3935 (not 
a toll-free call). 


SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is proposed 
regulations under section 125 of the 
Internal Revenue Code of 1954. The 
proposed regulations appear in this 
issue of the Federal Register (See FR 
12263). 


The rules of § 601.601(a)(3) of the 
“Statement of Procedural Rules” (26 
CFR Part 601) shall apply with respect to 
the public hearing. Persons who submit 
written comments within the time 
prescribed in the notice of proposed 
rulemaking and who also desire to 
present oral comments at the hearing on 
the proposed regulations should submit, 
not later than Thursday, July 12, 1984, an 
outline of the oral comments to be 
presented at the hearing and the time 
they wish to devote to each subject. 

Each speaker will be limited to 10 
minutes for an oral presentation 
exclusive of the time consumed by 
questions from the panel for the 
government and answers to these 
questions. 

Because of controlled access 
restrictions, attendees cannot be 
admitted beyond the loby of the Internal 
Revenue Building until 9:45 a.m. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the speakers. Copies 
of the agenda will be available free of 
charge at the hearing. 

By direction of the Commissioner of 
Internal Revenue. 

Jonathan P. Marget, 

Acting Director, Employee Plans and Exempt 
Organizations Division. 

[FR Doc. 84-12264 Filed 5-2-84; 2:49 pm] 

BILLING CODE 4830-01-M 


26 CFR Part 301 
[LR-221-83] 


indian Tribal Governments Treated as 
States for Certain Purposes; Proposed 
Rulemaking 


AGENCY: Internal Revenue Service, 
Treasury. 
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ACTION: Notice of proposed rulemaking 
by cross-reference to temporary 
regulations. 


summary: In the Rules and Regulations 


portion of this Federal Register, the 
Internal Revenue Service is issuing 
temporary regulations that relate to the 
treatment of Indian tribal governments 
as States for certain purposes. The text 
of those temporary regulations also 
serves as the comment document for 
this proposed rulemaking. 

DATES: Written comments and requests 
for a public hearing must be delivered 
by July 6, 1984. The amendments are 
proposed to be effective generally for 
taxable years beginning after December 
31, 1982, and before January 1, 1985. 
ADDRESS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(LR-221-83), Washington, D.C. 20224. 
FOR FURTHER INFORMATION CONTACT: 
Linda M. Kroening, Office of Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington, 
D.C. 20224 (Attention: CC:LR:T) (202- 
566-3288) (not a toll-free call). 
SUPPLEMENTARY INFORMATION: 
Background 


The temporary regulations in the 
Rules and Regulations portion of this 
issue of the Federal Register add Part 
305 to Title 26 of the Code of Federal 
Regulations. The final regulations, which 
this document proposes to base on those 
temporary regulations, would amend 
Part 301 of Title 26 of the Code of 
Federal Regulations. 

The regulations provide guidance with 
respect to the treatment of Indian tribal 
governments as States for certain 
purposes under sections 7701(a)(40) and 
7871 of the Internal Revenue Code of 
1954, as added to the Code by sections 
202 and 203 of the Indian Tribal 
Governmental Tax Status Act of 1982 
(Pub. L. 97-473, 96 Stat. 2608, 2611). The 
regulations are to be issued under the 
authority contained in section 7805 of 
the Internal Revenue Code of 1954 (68A 
Stat. 917, 26 U.S.C. 7805). For the text of 
the temporary regulations, see FR Doc. 
84~-12119 (T.D. 7952) published in the 
Rules and Regulations portion of this 
issue of the Federal Register. The 
preamble to the temporary regulations 
provides a discussion of the rules. 


Special Analyses 

The Commissioner of Internal 
Revenue has determined that this 
proposed rule is not a major rule as 
defined in Execvtive Order 12291 and 
that a Regulatory Impact Analysis is 
therefore not required. 


Although this document is a notice of 
proposed rulemaking that solicits public 
comments, the Internal Revenue Service 
has concluded that the regulations 
proposed herein are interpretative and 
that the notice and public procedure 
requirements of 5 U.S.C. 553 do not 
apply. Accordingly, no Regulatory 
Flexibility Analysis is required by 
Chapter 6 of Title 5, United States Code. 


Comments and Requests for a Public 
Hearing 


Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably seven copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 

The collection of information 
requirements contained in this notice of 
proposed rulemaking have been 
submitted to the Office of Management 
and Budget (OMB) for review under 
section 3504 (h) of the Paperwork 
Reduction Act. Comments on these 
requirements should be sent to the 
Office of Information and Regulatory 
Affairs of OMB, Attention: Desk Officer 
for Internal Revenue Service, New 
Executive Office Building, Washington, 
D.C. 20503. The Internal Revenue 
Service requests that persons submitting 
comments on these requirements to 
OMB also send copies of those 
comments to the Service. 


Drafting Information 


The principal author of these 
proposed regulations is Linda M. 
Kroening of the Legislation and 
Regulations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulations, on matters 
of both substance and style. 


List of Subjects in 26 CFR Part 301 


Administrative practice and 
procedure, Bankruptcy, Courts, Crime, 
Employment taxes, Estate taxes, Excise 
taxes, Gift taxes, Income taxes, 
Investigations, Law enforcement, 
Penalties, Pensions, Statistics, Taxes, 
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Disclosure of information filing 
requirements, Indian tribal governments. 


Roscoe L. Egger, Jr., 
Commissioner of Internal Revenue. 


[FR Doc. 84-12120 Filed 54-64; 8:45 am] 
BILLING CODE 4830-01-M 


Bureau of Alcohol, Tobacco and 
Firearms 

27 CFR Part 4 

[Notice No. 522] 

Use of Geographic Brand Names 


AGENCY: Bureau of Alcohol, Tobacco 
and Firearms (ATF), Department of the 
Treasury. 


ACTION: Notice of proposed rulemaking. 


summary: ATF is proposing a number of 
alternatives to the present regulation, 27 
CFR 4.39(i), governing the use of 
geographic brand names. This action is 
based on a petition received from the 
Wine Institute. Other than retaining the 
regulation in its present form, the 
alternatives are to: (1) Abolish the 
regulation entirely and not allow any 
geographic brand names that under 27 
CFR 4.39{i) would need to be qualified 
with the “brand” under present 
regulations to appear on wine labels; (2) 
Amend the type size requirement so that 
the word “brand” need be only one-half 
the size of the brand itself, but not 
smaller than 2 millimeters; or (3) Not 
require the word “brand” to appear in 
direct conjunction with the brand name 
if the wine is labeled in such a fashion 
as to indicate that the geographic area 
used in the brand name is not an 
appellation of origin. 

ATF believes the present regulation 
governing the use of geographic brand 
names is too restrictive and that the 
implementation of any of the proposals 
will continue to protect the consumer 
from any misleading impressions that 
might arise from the use of geographic 
brand names. 


DATE: Comments must be received on or 
before July 6, 1984. 


aApDpRESS: Comments should be 
addressed to: Chief, FAA Wine and Beer 
Branch, Bureau of Alcohol, Tobacco and 
Firearms, P.O. Box 385, Washington, 
D.C. 20044-0385 (Notice No. 522). 


FOR FURTHER INFORMATION CONTACT: 
Roger Bowling, FAA Wine and Beer 
Branch, Bureau of Alcohol, Tobacco and 
Firearms, 1200 Pennsylvania Avenue, 
NW., Washington, D.C. 20226 (202)-566- 
7626). 
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SUPPLEMENTARY INFORMATION: 
Background 

Treasury Decision ATF-53 (43 FR 
37672, August 23, 1978 and 43 FR 54624, 
November 22, 1978), set forth a new 
provision in 27 CFR 4.39(i) which 
provides that a brand name of 
viticultural significance may not be used 
unless the bottling winery is located 
within the geographic area used in the 
brand name, and the wine meets the 
appellation of origin requirements for 
the geographic area named; or the brand 
name is qualified by the word “brand” 
immediately following the brand name 
in the same size of type and as 
conspicuous as the brand name itself. 
Petition To Defer the Mandatory 
Compliance Date 

The Wine Institute petitioned ATF to 
delay the effective date of §§ 4.34(c) and 
4.39(i) from January 1, 1983, to January 1, 
1985. Due to the fact that the validity of 
other regulations promulgated by T. D. 
ATF-53 was cast into doubt by 
Wawszkiewixz v. Department of the 
Treasury, 480 F. Supp. 739 (D.D.C. 1979), 
rev'd in part and aff'd in part, 670 F. 2d 
296 (D.C. Cir 1981), wine industry 
members could not effectively plan to 
redesign their labels to conform to all 
the requirements set forth in the 
Treasury decision. The Wine Institute 
felt that its members should not be 
compelled to redesign their labels in 
order to conform only to §§ 4.34(c) and 
4.39(i) as they will be compelled to 
redesign their labels again when the 
future of the regulations at issue in 
Wawszkiewixz is decided. In other 
words, the Wine Institute felt that its 
members should only be required to 
redesign their labels once in order to 
conform to the rules are promulgated in 
T.D. ATF-53 and they cannot be sure 
what all those rules will be until the 
Wawszkiewixz matter is finalized. In 
accordance with the Wine Institute 
petition, ATF issued a notice of 
proposed rulemaking which resulted in 
T. D. ATF-126 (January 21, 1983; 48 FR 
2762) deferring the effective date of 27 
CFR 4.34(c) and 4.39(i) until January 1, 
1985. 

In their petition to defer the 
mandatory compliance date, the Wine 
Institute further stated that requiring the 
appellation of origin to appear in the 
same size of type as the class and type 
designation conveyed no more 
information than when the appellation 
of origin was required to be 
substantially as conspicuous as the 
class and type designation. Further, the 
Wine Institute reiterated their position 
on the use of (TM) and (R) in lieu of the 
word “brand.” The requirement that the 
word “brand” appear in the same size of 


type as the brand name itself would 
detract from the aesthetic value of the 
label and the work “brand” would not 
preclude any misleading impressions 
that may be conveyed by a geographic 
brand name. 

ATF is currently reconsidering the 
appellation of origin type size 
requirements set forth in 27 CFR 4.34{c). 
Similarly, ATF is reconsidering the rule 
set forth in 27 CFR 4.39(i) that a brand 
name of viticultural significance may not 
be used unless the bottling winery is 
located within the geographic area used 
in the brand name, and the wine meets 
the appellation of origin requirements 
for the geographic area named; or the 
brand name is qualified by the word 
“brand” immediately following the 
brand name in the same size of type and 
as conspicuous as the brand name itself. 


Geographic Brand Names 


The original regulations issued under 
the Federal Alcohol Administration Act 
in December 1935, addressed geographic 
brand names in Regulations No. 4, 
Article III, Sec. 33(b). This regulation, 
issued after notice was given and a 
public hearing held, required that a label 
bearing the geographic indication of 
origin must have the word “brand” in 
direct conjunction with, and in one-half 
the size of the brand name itself, unless 
at least 75 percent of the volume of the 
wine so labeled was derived from 
grapes or other materials grown and 
fermented in the area indicated by the 
brand name. By this requirement, it is 
clear that ATF’s predecessor agency, the 
wine industry, and the general public 
were concerned with geographic brand 
names coveying misleading impressions. 

Rules governing the use of 
appellations of origin and geographic 
brand names, although separate 
regulations, were intertwined in that if a 
brand name indicated a geographic area 
and the wine did not meet the 75 percent 
requirement applicable to the use of 
appellations of origin, then the word 
“brand” had to appear in conjunction 
with the brand name. 

On August 22, 1938, FAA Amendment 
No. 2 was published after notice and 
public hearing. This amendment created 
a distinct regulation entitled 
“Appellations of origin.” This regulation 
expressly incorporated the 75 percent 
requirement noted in Sec. 33(b) by 
providing that to be entitled to bear an 
appellation or origin, at least 75 percent 
of the wine’s volume had to be derived 
from fruit grown in the place indicated 
by such appellation. Section 33(b) was 


’ amended to require that if a brand name 


was found to be misleading, then the 
word “brand” had to appear in 
conjunction with the brand name. 
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It would appear from this amendment 
that the general belief was that an 
appellation of origin would dispel 
misleading impressions that a 
geographic brand name may have 
conveyed. The emphasis on this 
amendment was the appellation of 
origin, no restrictions were placed on 
geographic brand names. From this point 
in time until T.D. ATF-53, the 
regulations concerning geographic brand 
names were not changed. 

The notices of proposed rulemaking 
which resulted in T.D. ATF-53 proposed 
that the word “brand” or a trademark 
insignia appear in direct conjunction 
with any brand name having geographic 
significance. However, the final 
regulations issued in T.D. ATF-53 
differed somewhat from the proposals 
made in the notices. Section 4.39(i) 
requires that if the bottling winery is not 
located within the geographic area 
named in the brand name and the wine 
does not meet the appellation or origin 
requirements for that area, then the 
brand name must be qualified by the 
word “brand” in the same size of type 
and as conspicuous as the brand name 
itself. 


Review and Alternatives 


ATF believes the current regulation in 
27 CFR 4.39{i) may be too restrictive and 
restrains creativity in selecting brand 
names. This notice addresses the policy 
question regarding consumer deception 
in the use of geographic brand names. In 
this regard, AFT believes the regulations 
should not be overly restrictive nor 
should they be a veliicle for misleading 
or deceiving the consumer. Therefore, in 
regard to the geographic brand name 
issue, ATF is presenting a number of 
alternatives. Although ATF is proposing 
action on one, comments are solicited 
on all the alternatives discussed. 

Alternative No. 1. This alternative 
consists of leaving the regulation as 
currently stated. Although ATF is 
proposing modifying the requirements of 
T.D. ATF-53, it is recognized that the 
present requirements effective on 
January 1, 1985, are based on a 
comprehensive record of notice and 
comment. ATF is also soliciting 
comments from any interested person 
who believes that the regulation should 
remain unchanged based on the record 
leading up to T.D. ATF-53. 

Alternative No. 2. This alternative 
would result in the regulation being 
eliminated and, therefore, any brand 
name found to be misleading without 
being qualified by the word “brand” 
would, under section 4.33(b), no longer 
be allowed to appear on labels of wine. 
ATF believes the wine industry should 
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be allowed flexibility in selecting brand 
names under which to market their _ 
products without having a whole class 
of brand names become totally 
unusable. However, comments are 
welcome. 

Alternative No. 3. This alternative 
would amend the type size requirement 
for the word “brand.” The other 
requirements as currently stated in the 
regulation would remain the same. 
However, the word “brand” would only 
be required to appear in a type size of at 
least one-half the size of the brand 
name, but no smaller than two 
millimeters. 

Alternative No. 4. This is the 
alternative being proposed by ATF. ATF 
believes the current consumer 
awareness and understanding of wine 
labeling today and the increased use of 
appellations of origin justify additional 
requirements to govern the use of 
geographic brand names. 

Basically, ATF is proposing that in 
order for a geographic brand name to 
appear on a label, an appellation of 
origin must appear in direct conjunction 
with the class and type designation; or 
the wine is labeled with some other 
statement sufficient to dispell the 
impression that the geographic area 
named in the brand name is indicative 
of the origin of the wine; or the winery 
must be located in the geographical area 
used in the brand name, and the wine 
must meet the appellation of origin 
requirements for the geographical area 
named; or the brand name must be 
qualified by the word “brand” 
immediately following the brand name 
in the same size of type as conspicuous 
as the brand name itself. ATF believes 
no misleading impression will be 
conveyed by the geographic brand name 
if the exact origin of the wine is 
conspicuously stated, or the word 
“brand” makes it clear that the name is 
a brand name and not a statement of 
origin, or some other statement which 
makes it clear that the area named in 
the brand name is not a statement of 
origin, or the wine is actually from the 
place suggested by the brand name. For 
example, if a winery markets its wine 
under the brand name of “El Dorado 
Vineyards,” the wine must be bottled in 
such area and must meet the appellation 
of origin requirement for the area; or 
must be qualified by the word “brand” 
in the appropriate size of type; or must 
be labeled with an appellation of origin 
such as “Santa Cruz Mountains.” Since 
the appellation of origin is indicative of 
where the grapes were grown that were 
used to produce the wine, ATF does not 
believe wine consumers would be 
misled as to the true place of origin of 


the wine. Alternatively, the wine could 
be labeled with any statement which is 
found to be sufficient to dispell the 
impression that the brand name “El 
Dorado Vineyards” is a statement 
representative of the origin of the wine. 
When the wine is labeled in this 
fashion, ATF does not believe there is 
any need to require the word “brand” to 
appear in conjunction with the brand 
name as the consumer will be able to 
determine that the name is indeed a 
brand name and not a statement 
indicative of the wine’s origin. As a 
comparison, if a wine with the brand 
name of “El Dorado Vineyards” was 
labeled with an appellation of origin of 
“California,” the wine could come from 
any location in California, not only from 
El Dorado. Thus, a misleading 
impression as to the true place of origin 
could be conveyed by the brand name 
while the appellation of origin would not 
be specifically indicative of the place of 
origin. Conversely, ATF believes that 
when a geographic brand name bears a 
state name and the appellation of origin 
is also that state name, the word 
“brand” need not appear in the brand 
name. ATF believes that this type of 
labeling is not misleading as to the 
origin of the wine. For example, a label 
bears the name of “Virginia Cellars” 
and the appellation of origin is 
“Virginia.” No misleading impression is 
conveyed. This proposal will provide 
consumers with such information as will 
protect them from being misled as to the 
origin of wine bearing a geographic 
brand name and will grant the wine 
industry a certain flexibility as to label 
design as they will be able to choose the 
manner by which the potential 
misleading nature of a geographic brand 
name will be alleviated. 

ATF wishes to clarify the use of 
county names as appellations of origin, 
especially since a viticultural area name 
may be the same. Regulations 
promulgated in T.D. ATF-53 require that 
when a county appears as the 
appellation of origin, the word “county” 
shall appear in direct conjunction 
therewith and in the same size of type. 
ATF held that this requirement was 
imposed to avoid the possibility of 
confusion between political subdivision 
appellations of origin and an American 
viticultural area appellation of origin. 
Prior to T.D. ATF-53, ATF had approved 
the use of county names without the 
word “county” appearing on the label. 
Further, some viticultural areas, both 
approved and petitioned for, have the 
same name as a county. Thus, the word 
“county” requirement gains more 
importance in making the differentiation 
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between a county and viticultural area 
appellation of origin. 

Therefore, when a name such as “El 
Dorado” appears on a label, consumers 
will know that it is the viticultural area 
because the word “county” does not 
appear. Conversely, when “El Dorado 
County” appears as the appellation of 
origin, it is made very clear that the 
appellation is the county and does not 
refer to the viticultural area. 

In sum, ATF believes this proposal 
concerning geographic brand names 
allows industry flexibility in their choice 
of brand names and protects the 
consumer from false and misleading 
labeling practices. 


Regulatory Amendments 


Although ATF is specifically 
proposing alternative No. 4, any of the 
alternatives discussed may be adopted 
based on our final analysis. The 
following discusses how the final 
regulations will read under each 
alternative. 

Alternative No. 1. No change, the 
regulations will remain the same as 
currently stated in 27 CFR 4.39(i) and 
will become effective on January 1, 1985. 

Alternative No. 2. Section 4.39(i) will 
be removed from the regulations in its 
entirety. Section 4.33(b), a general 
provision governing the use of 
misleading brand names, would then be 
applicable in the case of misleading 
geographic brand names. 

Alternative No. 3. The regulation will 
remain basically the same, except that 
the word “brand” will be required to 
appear-in a type size on only one-half 
that of the brand name itself. The other 
conditions will remain the same. The 
mandatory compliance date of January 
1, 1985, will also remain in effect. 

Alternative No. 4. Section 4.39(i) will 
be revised to provide that whenever a 
label bears a geographic brand name, 
the bottling winery must be located in 
the area used in the brand name, and 
the wine must meet the appellation of 
origin requirements for the geographical 
area named; the brand name must be 
qualified by the word “brand” 
immediately following the brand name 
in the same size of type and as 
conspicuous as the brand name itself, 
the wine must be labeled with an ” 
appellation of origin of either a county 
or viticultural area if the brand name 
bears the name of a geographic area that 
is smaller than a state in size, or must be 
labeled with a state or county 
appelation of origin or a viticultural area 
if the brand name bears a state name; or 
must be labeled with some other. 
statement which the Director finds to be 
sufficient to dispell the impression that 
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the geographic area suggested by the 
brand name is indicative of the origin of 
the wine. All appellations of origin must 
meet the requirements as set forth in 27 
CFR 4.25a. To allow for any changes 
necessary to meet the appellation of 
origin requirements, such as the making 
of grape or wine contracts, the 
mandatory compliance date of January 
1, 1985, will also remain in effect. 24 CFR 
4.34(c) would be amended to reflect the 
revision of 27 CFR 4.39{i). 


Executive Order 12291 


In compliance with Executive Order 
12291 of February 17, 1981, ATF has 
determined this notice of proposed 
rulemaking, if promulgated as a final 
rule, will not be a major rule since it will 
not result in: 

(a) An annual effect on the economy 
of $100 million or more; 

(b) Major increases in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 

(c) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Regulatory Flexibility Act 


The provisions of the Regulatory 
Flexibility Act relating to an initial and 
final regulatory flexibility analysis (5 
U.S.C. 603, 604) are not applicable to this 
notice of proposed rulemaking since it is 
not expected to have a significant 
economic impact on a substantial 
number of small entities because the 
proposed amendments will allow more 
alternatives than requiring a label 
revision to use the word “brand.” This 
notice of proposed rulemaking, if 
promulgated as a final rule, is not 
expected to have: significant or 
secondary incidental effects on a 
substantial number of small entities; or 
: impose, or otherwise cause, a significant 
increase in the reporting, recordkeeping, 
or other compliance burdens on a 
substantial number of small entities. 

Accordingly, it is hereby certified 
under the provision of 5 U.S.C. 604(b) of 
the Regulatory Flexibility Act that this 
notice of proposed rulemaking, if 
promulgated as a final rule, will not 
have a significant economic impact on a 
substantial number of small entities. 


Paperwork Reduction Act 

The provisions of the Paperwork 
Reduction Act of 1980, Pub. L. 96-511, 44 
U.S.C. Chapter 35, and its implementing 
regulations, 5 CFR Part 1320, do not 
apply to this notice of proposed 


rulemaking because no requirement to 
collect information is proposed. 
Public Participation 

ATF requests comments from all 
interested persons. All comments 
received on or before the closing date 
will be carefully considered. Comments 
received after the closing date and too 
late for consideration will be treated as 
possible suggestions for future action. 

ATF will not recognize any material 
and comments as confidential. 
Comments may be disclosed to the 
public. Any material which the 
commenter considers to be confidential 
or inappropriate for disclosure to the 
public should not be included in the 
comment. The name of the person 
submitting the comment is not exempt 
from disclosure. 

Any person may request an 
opportunity to present oral testimony at 
a public hearing. However, the Director 
reserves the right, in light of all 
circumstances, to determine if a public 
hearing is necessary. 


Disclosure 


Copies of this notice of proposed 
rulemaking and all comments received 
will be available for public inspection 
during normal business hours at: Office 
of Public Affairs and Disclosure, Room 
4407, Federal Building, 12th and 
Pennsylvania Avenue, NW., 
Washington, DC. 


Drafting Information 


The principal author of this document 
is Roger Bowling, FAA, Wine and Beer 
Branch, Bureau of Alcohol, Tobacco and 
Firearms. 


List of Subjects in 27 CFR Part 4 


Advertising, Consumer protection, 
Customs duties and inspection, Imports, 
Labeling, Packaging and containers, 
Wine. 


Authority and Issuance 


Accordingly, under the authority 
contained in section 5 of the Federal 
Alcohol Administration Act, 49 Stat. 981, 
as amended, 27 U.S.C. 205, 27 CFR Part 4 
is proposed to be amended as follows: 


PART 4—LABELING AND 
ADVERTISING OF WINE 


Subpart D—Labeling Requirements for 
Wine 


Section 4.39 is amended by revising 
paragraph (i) to read as follows: 


§ 4.39 Prohibited practices. 
* * * * * 


(i) Geographical brand names (not 
mandatory before January 1, 1985). (1) A 
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brand name of viticultural significance 
may not be used unless: 

(i) The bottling winery is located 
within the geographical area used in the 
brand name and the wine meets the 
appellation of origin requirements for 
the geographical area named; or 

(ii) The brand name is qualified by the 
word “brand” immediately following the 
brand name in the same size of type and 
as conspicuous as the brand name itself; 
or 

(iii) The wine is labeled with an 
appellation of origin that is either a 
county or viticultural area if the 
geographic area named in the brand 
name is other than a'state name and is a 
name to which the wine is-not entitled 
as an application of origin; or 

{iv) The wine is labeled with an 
appellation of origin that is a state 
name, county name, or viticultural area 
name if the brand name contains a state 
name to which the wine is not entitled 
as an appellation of origin; or 

(v) The wine is labeled with a 
statement which the Director finds to be 
sufficient to dispell the impression that 
the geographic term used in the brand 
name is an appellation or origin. 

(2) A name has viticultural 
significance when it is suggestive of the 
name of a state or county, or the foreign 
equivalents, a viticultural area set forth 
in 27 CFR Part 9 of this chapter or 
approved by a foreign government, or 
when found to have viticultural 
significance by the Director. 

Dated: April 6, 1984. 

Stephen E. Higgins, 
Director. 


Approved: April 19, 1984. 
Edward T. Stevenson, 
Acting Assistant Secretary (Enforcement and 
Operations). 
[FR Doc. 84-12259 Filed 5~4-84; 8:45 am] 
BILLING CODE 4810-31-M 


? 


27 CFR Parts 5 and 19 


[Notice No. 523] 


Change in Standard of Identity for 
Straight Whiskies of the Same Type 


AGENCY: Bureau of Alcohol, Tobacco 
and Firearms, Department of the 
Treasury. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Bureau of Alcohol, 
Tobacco and Firearms (ATF) is 
considering changing the stardard of 
identity for straight whiskies of the 
same type. This proposal is the result of 
a petition from a distilled spirits 
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industry member. The effect of this 
proposal would be to ease existing 
restrictions on allowing straight 
whiskies of the same type to be mingled 
and designated “straight.” 
DATE: Written comments must be 
received by July 6, 1984. 
ADDRESSES: Send written comments to: 
Chief, Distilled Spirits and Tobacco 
Branch, Bureau of Alcohol, Tobacco and 
Firearms, P.O. Box 385, Washington, 
D.C. 20044-0385, (Attn: Notice No. 523). 
Copies of the petition, the proposed 
regulations, and the written comments 
will be available for public inspection 
during normal business hours at: ATF 
Reading Room, Office of Public Affairs 
and Disclosure, Room 4407, Federal 
Building, 12th and Pennsylvania 
Avenue, NW., Washington, D.C. 
FOR FURTHER INFORMATION CONTACT: 
Robert L. White, Distilled Spirits and 
Tobacco Branch, Bureau of Alcohol, 
Tobacco and Firearms, 1200 
Pennsylvania Avenue, NW., 
Washington, D.C. 20226, (202-566-7531). 
SUPPLEMENTARY INFORMATION: 


Background 


Current regulations at 27 CFR 
5.22(b)(1)(iii) state that “straight 
whisky” includes mixtures of straight 
whiskies of the same type produced by 
the same proprietor at the same 
distillery all of which are not less than 
four years old. Also, regulations in 27 
CFR 19.346 state that spirits distilled at 
less than 190 degrees of proof may be 
mingled for withdrawal or further 
storage if, in the case of domestic spirits, 
such spirits are of the same kind and 
were produced by the same proprietor 
(under his own or any trade name) at 
the same distillery. In the case of 
imported spirits distilled at less than 190 
degrees of proof, such spirits may be 
mingled for withdrawal or further 
storage if the spirits are of the same kind 
and were produced by the same 
proprietor at the same foreign distillery. 
In addition, such imported spirits must 
have been treated, blended, or 
compounded at the same foreign plant 
by the same person, and the duty must 
have been paid at the same rate. 

An increasing number of distilled 
spirits plant proprietors have asked to 
be granted permission to mingle their 
straight whiskies of the same type which 
have been produced at two or more 
distilleries located within the same State 
and still label the end product as 
“straight.” In addition, several distilled 
spirits proprietors have asked for 
permission to mingle straight whiskies 
of the same type which are four years 
old or more with straight whiskies of the 
same type that are less than four years 


but at least two years old and still label 
such mingled whisky as “straight.” We 
have also received a petition from 
Hiram Walker & Sons, Inc., requesting 
that the standard of identity for straight 
whiskies of the same type be changed to 
eliminate the requirement in 27 CFR 
5.22(b)(1)(iii} that such spirits must be 
produced in the same distillery by the 
same proprietor if such whiskies are to 
be mingled and designated as “straight.” 
The petitioner wants the standard of 
identity for “straight whisky” changed in 
order to enable straight bourbon 
whiskies produced within the same 
State to be mingled and designated 
“straigh bourbon whisky.” In addition to 
27 CFR 5.22(b)(1)(iii), § 19.346 of 27 CFR 
would also have to be changed to 
eliminate the “same distillery” and 
“same proprietor” requirement for both 
domestic and imported spirits distilled 
at less than 190 degrees of proof which 
are to be mingled. Furthermore, in the 
case of imported spirits, the requirement 
that such spirits be treated, blended, or 
compounded at the same foreign plant 
by the same person would also have to 
be eliminated. 

As justification for the proposed 
changes, the petitioner states that the 
standard of identity for “bourbon” is 
very broad and, as a result, substantial 
variation, at the option of the distiller, is 
possible among products meeting this 
standard of identity. These variations 
are largely independent of where the 
whisky is made, and indeed bourbons of 
different character can be made in a 
single distillery, and bourbons of 
substantially the same character can be 
made in different distilleries by 
approporiate control of processing. The 
petitioner states that Hiram Walker's 
request merely recognizes the fact that 
two distilleries under the same 
proprietorship in the same State are no 
more likely to produce homogeneous 
straight bourbon whiskies than two 
distilleries in the same State operated 
by different proprietors. Consequently, 
the petitioner wants the regulations 
changed so that straight bourbon 
whiskies produced within the same 
States may be mingled and designated 
as “straight bourbon whisky.” 

ATF feels that there is justification for 
changing the regulations concerning the 
standards of identity for “straight 
whisky.” Current regulations state that 
“straight whisky” includes mixtures of 
straight whiskies of the same type 
produced by the same proprietor at the 
same distillery all of which are not less 
than four years old. The “four year old” 
requirement was originally included in 
the regulations because it was tied in 
with the old homogeneity standards that 
used to be in 27 CFR Part 201. Since the 
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new all-in-bond system at distilled 
spirits plants has made Part 201 obsolete 
and has eliminated the rectification tax, 
there appears to be no reason for 
keeping the “four year old” requirement. 
Since the definition of “straight whisky” 
states that it must have been stored in 
the prescribed type of oak containers for 
a period of two years or more, there 
appears to be no reason to require that 
mixtures of such whiskies be made of 
whiskies all of which are at least four 
years old if the mixture is to be 
designated as “straight.” It would 
appear that a minimum two year age 
requirement for all whiskey in the 
mixture is sufficient to designate the 
mixture as “straight.” In any event, 
current regulations in 27 CFR 5.40 
require that the age of the youngest 
spirits be shown on the label if any of 
the spirits are less than four years old. 

As far as the “same distillery” 
requirement and the “same proprietor” 
requirement are concerned, we feel that 
these requirements may no longer be 
necessary for either domestic or 
imported spirits. In addition, we feel 
that the requirement that imported 
spirits be treated, blended, or 
compounded at the same foreign plant 
by the same person may also no longer 
be necessary. We believe that whisky of 
substantially the same character can be 
produced at different distilleries by 
appropriate control of processing. We 
also feel that it is not necessary for the 
different distilleries to be operated by 
the same proprietor or to be operated 
within the same State in order to 
achieve the necessary control of 
processing which would result in the 
production of spirits of substantially the 
same character. For example, if a 
distilled spirits bottler wishes to mingle 
straight whiskies of the same type 
produced at different distilleries located 
in different States and label the end 
product as “straight whisky,” we believe 
that such a bottler should be allowed to 
do so if the bottler keeps the records 
necessary to document the origin of the 
“straight whiskies” used in his mixtures 
and if the bottler’s labels accurately 
reflect the State of distillation of each 
“straight whisky” used in the mixture 
and the percentage of “straight whisky” 
from each State. 

If the regulations which have been 
discussed previously are changed as 
proposed, we feel that regulations in 27 
CFR 5.27, Formulas for processing 
operations, also need to be changed. 
Paragraph (c) of § 5.27 states that the 
mingling of spirits (including 
merchandise returned to bond) produced 
by different distillers, or at different 
distilleries, or which differ in class or 
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type of materials from which produced, 
requires a formula because it is a 
processing operation which changes the 
character, composition, class or type of 
the spirits. If the definition of “straight 
whisky” is changed as proposed, we feel 
that the reference to “produced by 
different distillers, or at different 
distilleries” should be removed from 
paragraph (c) so that formulas will not 
have to be submitted to and approved 
by ATF prior to the mingling of spirits 
produced by different distillers, or at 
different distilleries. The proposed 
change to 27 CFR 5.27(c) will continue to 
require that formulas be submitted for 
the mingling of spirits (including 
merchandise returned to bond) when the 
spirits difffer in class or type of 
materials from which produced. 


Revenue Ruling 54-350 


This notice of proposed rulemaking, if 
promulgated as a final rule, will revoke 
Revenue Ruling 54-350, 1954—2 C.B. 458. 
Revenue Ruling 54-350 deals with the 
use of coloring, flavoring, and blending 
materials in blends of straight whiskies. 
This revenue ruling in several places 
mentions the old rectification tax of 30 
cents per proof gallon which used to be 
imposed on distilled spirits which had 
been rectified. This rectification tax was 
eliminated by T.D. ATF-€2, effective 
January 1, 1980, which simplified the 
distilled spirits tax system by providing 
for an all-in-bond method of tax 
administration. Information in Revenue 
ruling 54~350 which is still current can 
be found in 27 CFR 5.22(b)(5) and 27 
CFR 5.23(a). 


Public Participation—Written Comments 


ATF requests comments concerning 
this proposal from all interested 
persons. ATF particularly requests 
comments concerning whether the “four 
year old” requirement, the ‘same 
distillery” requirement, and the “same 
proprietor” requirement, as discussed 
previously, should be eliminated from 
the regulations concerning the standards 
of identity for “straight whisky.” We 
also would like comments concerning 
whether the standard of identity for 
“straight whisky” should include 
mixtures of straight whiskies of the 
same type produced in different States. 
Furthermore, while this document 
proposes possible changes to the 
regulations concerning the standards of 
identity for “straight whisky,” other 
proposals received during the Comment 
period will be given consideration. 

Comments received before the closing 
date will be carefully considered. 
comments received after the closing 
date and too late for consideation will 


be treated as possible suggestions for 
future ATF action. 

ATF will not recognize any material 
or comments as confidential. Comments 
may be disclosed to the public. Any 
material which the commenter considers 
to be confidential or inappropriate for 
disclosure to the public should not be 
included in the comment. The name of 
the person submitting a comment is not 
exempt from disclosure. 

Any interested person who desires an 
opportunity to comment orally at a 
public hearing on these proposed 
regulations should submit his or her 
request, in writing, to the Director within 
the 60-day comment period. The request 
should include reasons why the 
commenter feels that a public hearing is 
necessary. The Director, however, 
reserves the right to determine, in light 
of all circumstances, whether a public 
hearing will be held. 


Executive Order 12291 


It has been determined that this 
proposal is not a “major rule” within the 
meaning of Executive Order 12291, 46 FR 
13193 (February 17, 1981), because it will 
not have an annual effect on the 
economy of $100 million or more; it will 
not result in a major increase in costs or 
prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; and it will not have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 


Regulatory Flexibility Act 
The provisions of the Regulatory 
Flexibility Act relating to an initial and 


final regulatory flexibility analysis (5 
U.S.C. 603, 604) do not apply to this 


proposed rule because the proposal, if 


promulgated as a final rule, is not 
expected to have a significant economic 
impact on a substantial number of small 
entities. Since this proposal is 
liberalizing in nature and will add no 
additional burdens on industry, ATF 
does not feel that the adoption of this 
proposal will have a significant 
economic impact on a substantial 
number of small entities. 


Paperwork Reduction Act 


The provisions of the Paperwork 
Reduction Act of 1980, Pub. L. 96-511, 44 
U.S.C. Chapter 35, and its implementing 
regulations, 5 CFR Part 1320, do not 
apply to this notice because no 
requirement to collect information is 
proposed. 
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Drafting Information 


The principal author of this document 
is Robert L. White, Distilled Spirits and 
Tobacco Branch, Bureau of Alcohol, 
Tobacco and Firearms. 


List of Subjects 
27 CFR Part 5 


Advertising, Consumer protection, 
Customs duties and inspection, Imports, 
Labeling, Liquors, Packaging and 
containers. 


27 CFR Part 19 


Administrative practice and 
procedure, Alcohol and alcoholic 
beverages, Authority delegations, 
Claims, Chemicals, Customs duties and 
inspection, Electronic fund transfers, 
Excise taxes, Exports, Gasohol, Imports, 
Labeling, Liquors, Packaging and 
containers, Reporting requirements, 
Research and security measures, 
Species and flavorings, Surety bonds, 
Transportation, U.S. possessions, 
Warehouses, Wine. 


Authority 


Accordingly, under the authority 
contained in 27 U.S.C. 205 (49 Stat. 981, 
as amended) and in 26 U.S.C. 7805 (68A 
Stat. 917, as amended), the Director 
proposes the amendment of Title 27 of 
the Code of Federal Regulations as 
follows: 


PART 5—LABELING AND 
ADVERTISING OF DISTILLED SPIRITS 


Paragraph 1. Section 5.22 is amended 
by revising paragraphs (b)(1)(iii) and 
(b)(5) to read as follows: 


§5.22 The standards of identity. 


* * * * 


(b) e * * 
1) * 2 @ 

(iii) Whiskies conforming to the 
standards prescribed in paragraphs (b)(1) 
(i) and (ii) of this section, which have 
been stored in the type of oak 
containers prescribed, for a period of 
two years or more shall be further 
designated as “straight”; for example, 
“straight bourbon whisky,” “straight 
corn whisky.” Whisky conforming to the 
standards prescribed in paragraph 
(b)(1)(i) of this section, except that it 
was produced from a fermented mash of 
less that 51 percent of any one type of 
grain, and stored for a period of two 
years or more in charred new oak 
containers shall be designated merely as 
“straight whisky.” No other whiskies 
may be designated as “straight.” 
“Straight whisky” includes mixtures of 
straight whiskies of the same type. 


o * * ® 
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(5) “A blend of straight whiskies” 
blended straight whiskies) is either a 
mixture of straight whiskies of the same 
type which contains harmless coloring, 
flavoring, or blending materials as set 
for the in 27 CFR 5.23(a) or a mixture of 
straight whiskies of different types 
which may or may not contain such 
harmless coloring, flavoring, or blending 
materials. These materials, if present, 
shall not include neutral spirits or 
alcohol their original state. Neutral 
spirits or alcohol may only appear in a 
blend of straight whiskies as a vehicle 
for recognized flavoring or blending 
material. 


Par. 2. Section 5.27 is amended by 
revising paragraph (c) to read as 
follows: 


§5.27 Formulas for processing 
operations. 


* * * * * 


(c) The mingling of spirits (including 
merchandise returned to bond) which 
differ in class or type of materials for 
which produced; 


* * * * 


PART 19—DISTILLED SPIRITS 
PLANTS 


Par. 3. Section 19.346 is amended by 
revising paragraphs (b)(1) and (b)(2) to 
read as follows: 


§ 19.346 Mingling or blending of spirits for 
further storage. 


* * * 


(b) eee 

(1) In the case of domestic spirits such 
spirits are of the same kind. 

(2) In the case of imported spirits: 

(i) Such spirits are of the same kind: 

(ii) Such spirits were produced in the 
same country; and 

(iii) The duty on such spirits was paid 
at the same rate. 


* * * * * 


Signed: April 9, 1984. 
Stephen E. Higgens, 
Director. 


Approved: April 19, 1984. 
Edward T. Stevenson, 
Acting Assistant Secretary (Enforcement and 
Operations). 
[FR Doc. 84~12260 Filed 5~4-84; 8:45 am] 
BILLING CODE 4810-31-M 


DEPARTMENT OF LABOR 


Occupational Safety and Heaith 
Administration 


28 CFR Parts 1907, 1910, 1935 and 
1936 


[Docket No. S-110] 


Safety Testing or Certification of 
Certain Workplace Equipment or 
Materials 


AGENCY: Occupational Safety and 
Health Administration (OSHA), Labor. 
ACTION: Proposed rule; extension of time 
for submission of written comments. 


SUMMARY: This notice extends the 
comment period for written responses to 
OSHA's notice of proposed rulemaking 
on Safety Testing or Certification of 
Certain Workplace Equipment and 
Materials for an additional 45 days to 
June 21, 1984. 

DATES: Written comments must be 
postmarked by June 21, 1984. 
ADDRESSES: Written comments should 
be submitted in quadruplicate to the 
Docket Officer, Docket S-110, Room 
$6212, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
D.C. 20210, (202) 523-7894. 

FOR FURTHER INFORMATION CONTACT: 
Mr. James F. Foster, Occupational 
Safety and Health Administration, 
Room N3637, U.S. Department of Labor, 
Washington, D.C. 20210, (202) 523-8151. 
SUPPLEMENTARY INFORMATION: On 
March 6, 1984, OSHA published a Notice 
of Proposed rulemaking (49 FR 8326). 
Written comments and requests for a 
hearing were to be received by May 7, 
1984. A number of responses have been 
received by OSHA requesting an 
extension of time to allow additional 
time to prepare comments. OSHA agrees 
to these requests and hereby extends 
the period for submission of comments 
and hearing requests for an additional 
45 days to June 21, 1984. 

OSHA believes that it is important to 
provide an adequate opportunity for 
comment on all of the many issues 
raised by this complex proposal, 
including the issue of the international 
effects of the proposal. OSHA would 
like to assure a complete record on this 
issue and again requests comments and 
information with regard to existing 
international programs for accreditation 
and certification, the likely international 
effects of the proposed rule, and 
possible alternative approaches. 


Authority 


This document was prepared under 
the direction of Patrick R. Tyson, Deputy 
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Assistant Secretary of Labor for 
Occupational Safety and Health, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, D.C. 20210. 


(Secs. 6(b) and 8(g)(2), 84 Stat. 1593 (29 U.S.C. 
655); 29 CFR Part 1911, Secretary of Labor's 
Order No. 9-83 (48 FR 35736)) 

Signed at Washington, D.C. this 3rd day of 
May, 1984. 
Patrick R. Tyson, 
Deputy Assistant Secretary of Labor. 
[FR Doc. 84-12305 Filed 5~4-84; 8:45 am] 
BILLING CODE 4510-26-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 700 


Surface Mining and Reclamation 
Operations, Extraction of Coal 
Incidental to the Extraction of Other 
Minerals 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Advance notice of proposed 
rulemaking and request for public 
comments. 


SUMMARY: The Office of Surface Mining 
Reclamation and Enforcement is 
providing advanced notice of its 
intention to revise regulations in 30 CFR 
700.11 and requesting comment on the 
issues raised by the language in Section 
701(28) of the Surface Mining Control 
and Reclamation Act of 1977 (SMCRA), 
Pub. L. 95-87, exempting from the 
provisions of the Act the extraction of 
coal incidental to the extraction of other 
minerals, where the extraction of coal 
does not exceed 16% percent of the 
tonnage of minerals removed for 
purposes of commercial use or sale, or 
coal explorations subject to Section 512 
of the Act. Section 700.11(a)(4) of the 
Secretary's regulations currently 
requires two preconditions to be met 
before a surface coal mining operation 
may qualify for the exemption. First, the 
extraction of coal must be incidental to 
the mining of other materials and, 
second, the percentage of coal removed 
must be less than 16% percent of all 
minerals removed for commercial use or 
sale. Several additional issues have 
arisen, however, since the promulgation 
of these regulations. These issues 
include: (1) the criteria for determining 
when an operation qualifies for the 
exemption; (2) the procedures to be used 
by the regulatory authority in making a 
determination that an operation is 
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exempt; (3) the consequences which 

ensue if an operation fails to meet the 

exemption qualifications; and (4) the 
procedures and criteria required by the 
regulatory authority for an operation to 
requalify for the exemption after loss of 
that status. 

DATES: Written comments: Accepted 

until 5:00 p.m. (eastern time) on or 

before June 21, 1984. 

Public hearings: Held on request only, 
on the following dates: 

1. June 11, 1984, 9:00 a.m. to 5:00 p.m., 
Washington, D.C. 

2. June 13, 1984, 9:00 a.m. to 5:00 p.m., 
Columbus, Ohio 

3. June 15, 1984, 9:00 a.m. to 5:00 p.m., 
Lexington, Kentucky 
Public meetings: Scheduled on request 

only. 

ADDRESSES: Written comments: Hand 

deliver to the Office of Surface Mining, 

U.S. Department of the Interior, 

Administrative Record, Room 5315, 1100 

L Street, NW., Washington, D.C.; or mail 

to the Office of Surface Mining, U.S. 

Department of the Interior, 

Administrative Record, Room 5315 L, 

1951 Constitution Avenue, NW., 

Washington, D.C. 20240. 

Public hearings: Held at the following 
locations: 

1. June 11, 1984—Department of the 
Interior Auditorium, 1951 Constitution 
Ave., NW. Washington, D.C. 

2. June 13, 1984—Federal Building, Room 
220, 85 Marconi Blvd., Columbus, Ohio 

3. June 15, 1984—Harley Hotel of 
Lexington, West Ballroom, 2143 North 
Broadway, Lexington Kentucky 
Public meetings: OSM offices in 

Washington, D.C.; Columbus, Ohio; 

Springfield, Ill.; Lexington, Ky. 

FOR FURTHER INFORMATION CONTACT: 

Public Hearings and Information: 

Phyllis Thompson, OSM 1100 L Street, 

Washington, D.C., 202-343-7937. 

SUPPLEMENTARY INFORMATION: 

I. Public Commenting Procedures 

II. Background 

III. OSM Guidelines 

IV. Discussion of Issues 

V. Procedural Matters 


I. Public Commenting Procedures 


Written Comments 


Written comments should be specific, 
pertain only to the issues proposed for 
this rulemaking and include 
explanations in support of the 
commenter’s recommendations. 
Commenters are requested to submit 
five copies of their comments (see 
“ADDRESSES”). Comments received after 
the time indicated under “DATES” or at 
locations other than Washington, D.C., 
may not necessarily be considered or be 


included in the Administrative Record 
for the final rulemaking. 


Public Hearings 


Persons wishing to comment at the 
public hearings should contact the 
person listed under “FOR FURTHER 
INFORMATION CONTACT” by the close of 
business three working days before the 
date of the hearing. If no one requests to 
comment at a public hearing at a 
particular location by that date, the 
hearing will not be held. If only one 
person requests to comment, a public 
meeting, rather than a public hearing, 
may be held and the results of the 
meeting included in the Administrative 
Record. 

Filing of a written statement at the 
time of the hearing is requested and will 
greatly assist the transcriber. 
Submission of written requests in 
advance of the hearing will allow OSM 
officials to prepare appropriate 


_ questions. 


Public hearings will continue on the 
specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment and wish to 
do so will be heard following those 
scheduled. The hearing will end after all 
persons present in the audience who 
wish to comment have been heard. 


Public Meetings 


Persons wishing to meet with OSM 
representatives to discuss the issues 
involved in this advance notice of 
proposed rulemaking may request a 
meeting at any of the OSM offices listed 
in “ADDRESSES” by contacting the 
person listed under “FOR FURTHER 
INFORMATION CONTACT.” 

All such meetings are open to the 
public and if possible, notices of 
meetings will be posted in advance in 
the Administrative Record Room (1100 L 
St.). A written summary of each public 
meeting will be made a part of the 
Administrative Record. 


II. Background 


The Surface Mining Control and 
Reclamation Act of 1977, PuB. L. 95-87, 
30 U.S.C.A. 1201, et seg., was enacted to 
establish a nationwide program to 
protect the environment from the 
adverse effects of surface coal mining 
activities, and to promote the 
reclamation of mined areas left without 
adequate reclamation prior to August 3, 
1977, the date of enactment. 30 U.S.C.A. 
1201(a)(h). The SMCRA, as formulated, 
is a complex, comprehensive and 
broadly remedial regulatory statute 
intended to govern the conduct and 
impact of present day coal mining 
operations. To this end, a 
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comprehensive permit and bond system 
is established in order to avoid further 
environmental degradation. 30 U.S.C.A. 
1201. 

In addition, Congress recognized that 
a serious problem existed because of 
past mining practices, and that a 
substantial source of funding was 
needed to support rehabilitation 
programs to reclaim vast areas of lands 
affected by these practices. H.R. Rept. 
95-218, 95th Cong., ist Sess. 135-140 
(1977). The SMCRA established the 
Abandoned Mine Reclamation Fund, 30 
U.S.C.A. 1231, to help pay for the 
restoration of lands harmed by past coal 
mining activities. The reclamation fund 
derives its revenue from a fee levied on 
current coal production. All operators of 
coal mining operations subject to the 
provisions of SMCRA must pay to the 
Secretary of the Interior, for deposit in 
the Fund, a reclamation fee of 35 cents 
per ton of coal produced by surface coal 
mining and 15 cents per ton of coal 
produced by underground mining or 10 
per centum of the value of the coal at 
the mine, as determined by the 
Secretary, whichever is less, except that 
the reclamation fee for lignite coal is at 
a rate of 2 per centum of the value of the 
coal at the mine, or 10 cents per ton, 
whichever is less. 

Section 701(28) of the Act, 30 U.S.C.A. 
1291, excludes from the definition of 
surface coal mining operations the 
extraction of coal incidental to the 
extraction of other minerals where coal 
does not exceed 16 %s per centum of the 
tonnage of minerals removed for 
purposes of commercial use or sale or 
coal explorations subject to Section 512 
of the Act, 30 U.S.C.A. 1262. Operations 
meeting the above standard are, 
thereby, exempted from meeting the 
provisions of SMCRA, including all 
bonding, permitting and fee payment 
provisions. 

The incident mining exemption first 
appeared in S. 425 introduced in the 93rd 
Congress. S. Rept. No. 93-402, 93rd 
Cong., ist Sess. 160 (1973). Although 
subsequent minor changes were made in 
the text, this proviso appeared in every 
major version of the Act that was 
considered from 1973 to 1977. Although 
the legislative history of this provision is 
limited, the Congressional reports 
indicate that it was aimed at operations, 
such as limestone quarries, where the 
primary mineral being extracted is 
something other than coal and 
comparatively miniscule proportions of 
coal are uncovered incidental to those 
operations. 

Regulations implementing this section 
of SMCRA were originally published on 
March 13, 1979 (44 FR 15311, 15315). 30 
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CFR 700.11. This section was 
subsequently reorganized so that all of 
the exemptions provided for in the Act 
{other than the two-acre exemption 
which is in paragraph (b)) are included 
in paragraph (a) as paragraphs (a)(1)- 
(6). Paragraph (c) of § 700.11 provides 
further that the Regulatory Authority 
must make a written determination 
whether the operation is exempt under 
this section and that the person 
requesting the exemption has the burden 
of establishing the exemption. If a 
written determination of exemption is 
reversed through subsequent 
administrative or judicial action, any 
person who, in good faith, has made a 
complete and accurate request for an 
exemption and relied upon the 
determination, will not be cited for 
mining without a permit which occurred 
prior to the date of reversal. 

The issues to be resolved in the 
proposed rulemaking involve the criteria 
to be used in determining whether an 
operator is exempt and the 
consequences that ensue if an operator 
fails to meet the exemption 
qualifications. Questions concerning 
OSM’s interpretations of this exemption 
and the possible imposition of 
reclamation fee payments have been 
raised in several states, but most 
noticeable in the state of Ohio, which 
has approximately 80 industrial mining 
operations which might qualify for the 
incidental coal recovery exemption. 


III. OSM Guidelines 


Pending promulgation of final 
regulations, OSM had developed the 
following guidelines to assist operators 
and the states in implementing this 
provision. 

1. Operators who intend to recover 
coal incidental to the extraction of other 
minerals where coal does not exceed 
16%s percent of the mineral tonnage 
removed for commercial use or sale 
should request a written exemption from 
the appropriate Regulatory Authority. 
Failure to obtain an exemption may 
subject the operator to audit and 
inspections by both the Federal and 
State governments; possible reclamation 
fee liability pursuant to Section 402 of 
SMCRA, and permitting bonding and 
other responsibilities under Title V of 
SMCRA. 

2. In order to qualify for the 
exemption, operators will have the 
burden of establishing that the 
extraction of coal is: (1) incidental to the 
extraction of other minerals, and (2) 
does not exceed 16% percent of the 
mineral tonnage removed for 
commercial use or sale. 

3. The question of whether or not a 
recovery operation is “incidental” will 


be a question of fact to be determined 

by the Regulatory Authority based, in 

part, on documentation supplied by the 

operator; this documentation may 

include: 

¢ A written report explaining how the 
volumetric calculations are made. 

¢ An explanation of any conversion 
factor utilized. 
Detailed descriptions of the 
procedures used and final results of 
any field or laboratory tests that were 
made to determine the conversion 
factor. 
A complete copy of the volumetric 
calculations signed and certified by a 
licensed land surveyor. 
A topographic map with scale, 
vertical and horizontal controls, 
precision of work, location map, 
cultural and surface features and 
other relevant information signed and 
verified by a registered professional 
engineer or surveyor. 
Identification of all stockpiles on a 
topographic map. 
A legend in the map providing 
information on the mineral 
composition of each stockpile 
including percentages, if more than 
one mineral is present. 
A copy of any aerial photographs used 
to develop the topographic map. 
Notarized and certified production 
records for coal and other minerals, 
such as: sales, stockpiles, in-house use 
or any other production with 
commercial value on an annual basis. 


4. Documentation proving the 
commercial value of the other minerals 
removed is a prerequisite to the grant of 
an exemption for incidental coal 
production. 

5. Until final regulations are 
promulgated on the subject, it is OSM’s 
position that the term “other minerals” 
does not include topsoil and fill dirt. 
OSM, however, has requested comments 
on this subject and will carefully review 
and consider all comments concerning 
these materials. 

6. All operators who stockpile the 
“other minerals” should provide a report 
to the Regulatory Authority from a 
licensed land surveyor detailing the 
tonnage of all minerals so stockpiled at 
the end of the 12 month time period set 
forth in 30 CFR 870.11(d). 

7. Exemptions should be based only 
on the documentation presented at time 
of approval by the Regulatory Authority. 
An operator who is exempt or has 
applied for an exemption has the 
continued responsibility to advise the 
Regulatory Authority of any significant 
changes in its operation which would 
have a direct bearing on its continued 
eligibility for the exemption. All such 
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operators, however, ere subject to 
periodic inspections by the Regulatory 
Authority to determine compliance with 
the exemption provisions. 

8. If timely notice of changed 
circumstances is provided to the 
Regulatory Authority on circumstances 
bearing directly on an operation’s 
continued eligibility under this 
exemption before the 16% limit is 
exceeded for the 12 consecutive month 
period set forth in 30 CFR 890.11(d), the 
Regulatory Authority may allow 
continued mining under its supervision 
and direction during an interim period in 
which the operator will be allowed to 
apply for and receive a mining permit as 
required by Title V of SMCRA and 
applicable state statutes. 

9. Failure to notify the Regulatory 
Authority in a timely manner of changed 
conditions directly affecting an 
operation’s eligibility may subject the 
operation to enforcement actions 
curtailing all coal mining activities until 
a valid mining permit is obtained from 
the Regulatory Authority. In addition, 
the operator may be subject to further 
enforcement actions requiring remedial 
reclamation measures to protect the 
environment as well as payment of 
reclamation fees for coal produced. 

10. The Regulatory Authority should 
require all operators which fail to meet 
the exemption conditions to cease all 
coal mining operations until a valid 
surface coal mining permit is obtained. 
Furthermore, the operator may be 
subject to certain enforcement actions 
and liable for reclamation fee payments. 
Approval of subsequent exemptions 
may be granted by the Regulatory 
Authority only after all conditions of an 
existing mining permit have been 
accomplished. 


IV. Discussion of Issues 


For its use in preparing proposed rules 
on extraction of coal incidental to the 
extraction of other minerals, OSM 
solicits comments on all relevant 
economic, environmental and legal 
issues, including the viability of 
converting the above guidelines to 
regulations and the appropriate 
approach to the following matters: 


(a) Criteria To Be Used in Determining 
Eligibility for 30 CFR 700.11(a)}(4) 


Incidental Recovery. Section 701(28) 
of SMCRA provides that the extraction 
of coal must be “incidental” to the 
mining of other minerals in order to 
qualify for the exemption. At present 
there is no definition of this term 
although 30 CFR 707.5 defines a similar 
term regarding the exemption in Section 
528(3) of SMCRA. The decision on what 
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constitutes “incidental mining” has been 
left to the discretion of the Regulatory 
Authority tc determine on a case-by- 
case basis. Individuals favoring a 
concrete quantifiable standard oppose 
this present policy and argue that it 
provides too much discretion to the 
Regulatory Authority and results in the 
lack of a uniform national standard. 
Others favoring the present standard 
counter that there is no way to 
accurately quantify the “intent” of an 
operator and therefore the Regulatory 
Authority should be provided great 
discretion in determining the operator's 
purpose or intent in removing the coal. 

Options that OSM is considering 
include: (a) prescribing specific 
quantifiable standards based on sales 
history, history of the operation and 
future sales commitments or viable 
markets; (2) prescribing a strict 
interpretation similar to the one used in 
30 CFR 707.5 of the Secretary's 
regulations, and (3) making no changes 
in the present policy. 

Other Minerals. The incidental 
recovery exemption provides that the 
coal extracted must not exceed 16% 
percent of the mineral tonnage removed 
for commercial use or sale. Part of the 
problem concerning this prong of the 
test centers on whether “topsoil” and 
“borrow material” should be considered 
“other minerals” for purposes of the 
exemption. The term “other minerals” is 
defined in Section 701(14) of the Act to 
mean: ¥ 

Clay, stone, sand, gravel, metalliferous and 
nonmetalliferous ores and any other solid 
material or substances of commercial value 
excavated in solid form from natural deposits 
on or in the earth, exclusive of coal and those 
minerals which occur naturally in liquid or 
gaseous form. 


30 U.S.C. 1291f(14). There is no 
corresponding definition in the 
Secretary's regulations. 

The options OSM is currently 
considering include: (1) providing a 
definition of other minerals consistent 
with the definition in Section 701(14) of 
SMCRA, (2) making no regulatory 
changes but rather, issuing guidelines on 
how Regulatory Authorities should 
evaluate issues concerning gravel, 
topsoil, and similar materials; (3) 
defining the term “other minerals” by 
regulation to include: fill dirt, gravel, 
topsoil, and similar materials only if a 
market exists for those substances, and 
(4) defining the form “other minerals” by 
regulation to include those substances 
only if they are actually sold or used 
commercially, within a certain time after 
being mined. Mere stockpiling of all 
minerals mined would not be sufficient 
to establish their commercial value. 


Some stockpiling, however, might be 
allowed if an operator obtains a report 
from a registered professional engineer 
to certify the tonnage of minerals 
stockpiled at the end of a 12 month 
period set out in 30 CFR 870.11(d). 

Commercial use or sale. Section 
701(28) exemption for incidental coal 
recovery provides that the extraction of 
other minerals must be for commercial 
use or sale. Problems have arisen, 
however, concerning how operators can 
establish the commercial value of the 
other materials especially if most of the 
minerals have been stockpiled and not 
sold or used. OSM is currently 
considering various options that include 
requiring operators to provide historical 
sale data for other minerals or if the 
minerals are stockpiled, the presentation 
of future contracts or information 
proving that a commercially viable 
market exists for those substances. See 
the above discussion of “Other 
Minerals.” 

Time Period. Section 870.11(d) of 
Secretary's regulations provides that the 
reclamation fee requirements of SMCRA 
do not apply to the extraction of coal 
incidental to the extraction of other 
minerals where the coal does not exceed 
16% percent of the mineral tonnage 
removed for commercial sale or use “in 
any twelve consecutive months.” The 
Regulatory Authorities are prohibited, 
therefore, from granting exemptions for 
periods longer than any 12 consecutive 
months. There are conflicting interests 
on both sides of this issue. On the one 
hand, operators excavating other 
minerals would favor a streamlined 
system providing an exemption from the 
requirements of SMCRA for the longest 
possible time with the least amount of 
paperwork. The Federal Government, on 
the other hand, has a statutory duty to 
ensure the prompt collection of 
reclamation fees and compliance with 
the environmental standards and 
requirements of SMCRA. OSM is 
seeking comments directly related to the 
length of time and exemption should be 
granted and the procedures to be used 
to review, update, renew, or revoke the 
exemption. In addition, if a 12 month 
reporting period is retained, comments 
are requested concerning when this 12 
month period should begin. 


(b) Procedures for Making Exemption 
Decisions 


Procedural Safeguards. Within the 
framework allowed by 30 CFR 700.11(c), 
Regulatory Authorities may establish 
their own internal procedures for 
handling and reviewing applications for 
exemptions from the requirements of 
SMCRA. In order to ensure relevant 
public participation and a full review of 
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all facts, OSM is currently considering 
setting certain minimum notice and 
hearing requirements. Comments are 
specifically requested concerning 
whether such additional procedural 
safeguards are deemed necessary. 

Applications. OSM’s present 
regulations require Regulatory 
Authorities to determine if a given 
mining operation is exempt under the 
Act. Though the burden is ultimately on 
the operator to prove that his operation 
qualifies for the exemption, there is no 
specific requirement mandating that an 
operator receive and exemption before 
commencing the extraction of coal or 
imposing penalties for failure to obtain 
an exemption. If an operator initiates 
the removal of coal before receiving 
approval from the Regulatory Authority, 
the Government might experience 
additional investigative costs in 
examining and auditing the operation in 
question and the operator could be 
faced with various enforcement actions 
and fee liability assessments. To avoid 
such enforcement problems, OSM is 
considering establishing regulations 
which would require all operators 
intending to remove coal incidental to 
the extraction of other minerals to apply 
for and receive an exemption approval 
prior to the extraction of coal reserves. 
To avoid administrative delays, certain 
initial application procedures would 
also be established to allow removal 
activities to begin pending final 
administrative action. 

Failure to apply for an exemption. As 
previously discussed, the failure of an 
operator to obtain an exemption can 
result in additional administrative costs 
to the State and Federal Governments 
as well as enforcement problems for the 
operator. An orderly review of an 
application prior to the commencement 
of any coal removal, on the other hand, 
can result in procedural safeguards to 
the operator as well as time for the 
operator to become fully apprised of the 
requirements of the State and Federal 
laws. Accordingly, OSM is currently 
considering whether or not to establish 
penalties for operators who fall to apply 
for an exemption. Penalties could 
involve (1) cessation of all coal removal 
activities until an exemption is 
approved; (2) enforcement actions to 
collect reclamation fees on the coal 
previously removed; and (3) termination 
of all rights to apply for exemption 
under § 700.11(a) of SMCRA. 

Periodic updates. OSM’s current 
regulation in 30 CFR 700.11(c) provide 
that if a written determination of 
exemption is reversed through 
subsequent administrative or judicial 
action, any person who, in good faith, 
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has made-a complete and accurate 
request for an exemption and relied 
upon the determination, will not be cited 
for violations which occurred prior to 
the date of the reversal (47 FR 33424, 
33432; August 2, 1982). This procedure 
appears incomplete since there is no 
requirement for an operator to notify the 
Regulatory Authority of changes in the 
scope or nature of the mining operation 
which might possibly affect the 
operation’s eligibility for the exemption. 
Since exemptions should be obtained 
prior to the commencement of mining 
activities, it is quite conceivable and 
reasonable to expect that the operator 
may encounter circumstances which 
differ from the facts originally presented 
to the Regulatory Authority. When this 
occurs, OSM believes that the operator 
should have the responsibility of 
periodically updating and notifying the 
Regulatory Authority concerning the 
scope of its mining activities during any 
12 consecutive month period. 
Accordingly, OSM is considering 
requiring operators to file periodic 
updates of their mining activities as well 
as immediate notice of any activities 
which directly place an operaticn’s 
continued eligibility for the exemption in 
question. 


{c) Consequences for an Operator if an 
Operation Fails to Comply With the 
Exemption Requirements 


Changed conditions. Even where an 
operator has fully informed the 
Regulatory Authority concerning the 
scope of the mining operation, an issue 
remains concerning the consequences 
for the operator if the operation fails to 
meet the exemption conditions. For 
example, an operator might uncover a © 
larger deposit of coal than preliminary 
tests indicated. In this situation, the 
operator has the choice to either mine 
the coal more slowly and thereby stay 
within the 16% percent exemption or to 
submit an application for a surface coal 
mining permit from the appropriate 
Regulatory Authority. In both cases the 
Regulatory Authority should be 
informed of the change in 
circumstances. For those operators who 
inform the Regulatory Authority of such 
changes and desire to obtain a surface 
coal mining permit, OSM is considering 
various alternatives and options. If an 
operator notifies the Regulatory 
Authority prior to exceeding the 16% 
percentage limit, OSM is considering an 
option which would allow the operator 
to mine coal during an interim period in 
which the operator must submit and 
have approved by the Regulatory 
Authority a surface coal mining permit. 
During this interim period the 
Regulatory Authority limits coal mining 


so that the 16% percent level is not 
exceeded or it might allow coal mining 
over this limit if the operator meets 
certain performance standards and 
promptly pays all reclamation fee 
payments required under Section 402 of 
SMCRA. 

On the other hand, an operator might 
notify OSM of changes in the mining 
operation only after the 16% percent 
level is exceeded for any 12- 
consecutive-month period. In this case, 
OSM is considering such options as 
allowing the Regulatory Authority to 
look at each case individually and, 
based on some sort of good faith 
standard or other criteria, deciding 
whether to allow the operator to mine 
coal during an interim period wiile a 
surface coal mining permit is sought and 
obtained. These operators, of course, 
would also have to meet certain 
performance standards and promptly 
pay all reclamation fees due under 
section 402 of SMCRA. 

Consequences for operators for failure 
to report. Given the responsibility of an 
operator to inform the Regulatory 
Authority concerning mining activities 
directly affecting an operation's 
eligibility for an exemption, OSM is 
considering treating operators who fail 
to inform the Regulatory Authority 
radically different than operators who 
fulfill such requirements. Accordingly, 
OSM is considering proposing 
regulations requiring that coal 
extraction activities be terminated until 
the operator has obtained a mining 
permit under the applicable state or 
federal law and that enforcement 
actions be undertaken to counter any 
harm to the environment as well as to 
recover reclamation fees on all coal 
produced. 


(d) Reapplication for an Exemption 


Prior to obtaining a surface mining 
permit. Presently there are no 
regulations specifying when an operator 
who has been denied an exemption may 
reapply. OSM is currently considering a 
number of options ranging from 
unlimited reapplications to allowing 
reapplication only if the operator can 
provide new information or data not 
considered during the initial review 
which would have a direct bearing on 
the outcome of the matter. 

In conjunction with an application for 
a surface mining permit. OSM is 
currently reviewing the possibility of 
allowing operators,whose coal 
extraction is incidental to the extraction 
of other minerals but whose operations 
are nonetheless subject to the 
requirements of SMCRA, to segregate 
the different mining operations. Under 
these circumstances, assuming that the 
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two operations can be logically 
segregated based on geographical 
boundaries, the operator would be 
required to apply for a surface mining 
permit covering the operation involved 
mainly with the extraction of coal. The 
permit would cover, accordingly, that 
area where the bulk of the extractable 
coal reserves are found. In conjunction 
with this permitting process the operator 
would be free to apply for an exemption 
under 30 CFR 700.11(a}(4) regarding the 
other operation involving the extraction 
of other minerals. The result would be 
two distinct operations. The 
environmental safeguards of SMCRA 
would prevent mining-related abuses 
form occurring without unduly 
hampering the overall extraction efforts 
of the operator. 

After obtaining a surface mining 
permit. OSM is examining the question 
of when an operator can reapply for an 
exemption after a surface mining permit 
has been obtained. Given the bonding 
and reclamation requirements of 
SMCRA, it is doubtful whether an 
exemption would be granted until total 
release of the bond by the Regulatory 
Authority. Specific review and 
components addressing the legal and 
technical issues involved, however, 
would be greatly appreciated. 


Procedural Matters 
List of Subjects in 30 CFR Part 700 


Administrative practice and 
procedure, Coal mining, Surface mining, 
Underground mining, Reporting and 
recordkeeping requirements. 


Dated: April 25, 1984. 
Leona A. Power, 
Acting Assistant Secretary, Land and 
Minerals Management. 
[FR Doc. 6411663 Filed 54-84; 8:45 am] 
BILLING CODE 4316-05-M 


30 CFR Part 926 


Proposed Modifications to the 
Montana Permanent Regulatory 
Program 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Reopening of public comment 
period. 


SUMMARY: OSM is reopening the period 
for review and comment on modified 
portions of the Montana permanent 
regulatory program. In the February 6, 
1984 Federal Register, OSM announced 
a public comment period and procedure 
for requesting a public hearing on the 
substantive adequacy of proposed 
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amendments to the Montana permanent 

regulatory program under the Surface 

Mining Control and Reclamation Act of 

1977 (SMCRA) submitted by Montana 

on January 3, 1984. The amendments 

submitted by Montana are modifications 
to the Montana rules that, among other 
things, address the assessment and 
waiver of civil penalties under the 

Montana Strip and Underground Mine 

Reclamation Act. OSM is reopening the 

comment period to allow the public an 

opportunity to comment on revisions 
made to the rules addressing the waiver 
on civil penalties. 

DATES: Written comments not received 

on or before 4:00 p.m. on May 22, 1984 

will not necessarily be considered. 

ADDRESSES: Written comments should 

be mailed or hand delivered to William 

R. Thomas, Field Office Director, Casper 

Field Office, Office of Surface Mining, 

Freden Building, 935 Pendell Boulevard, 

Mills, Wyoming 82644. 

Copies of the revised material 
submitted by Montana and other 
relevant documents are available for 
review at the OSM offices and the office 
of the State regulatory authority listed 
below, Monday through Friday, 8:00 a.m. 
to 4:00 p.m., excluding holidays. 

Office of Surface Mining Reclamation 
and Enforcement, Administrative 
Record, Room 5124, 1100 “L” Street, 
NW., Washington, D.C. 20240 

Office of Surface Mining Reclamation 
and Enforcement, Freden Building, 935 
Pendell Boulevard, Mills, Wyoming 
82644 

Montana Department of State Lands, 
Reclamation Division, Capitol Station, 
Helena, Montana 59620 

FOR FURTHER INFORMATION CONTACT: 

William R. Thomas, Field Office 

Director, Office of Surface Mining, 

Freden Building, 935 Pendell Boulevard, 

Mills, Wyoming 82644; Telephone: (307) 

328-5830. 

SUPPLEMENTARY INFORMATION: The 

general background on the permanent 

regulatory program, the State program 
approval process, the Montana program 
and the conditional approval can be 
found in the Secretary's Findings and 
conditional approval published in the 

April 1, 1980, Federal Register (45 FR 

21560) and the February 11, 1982 Federal 

Register (47 FR 6266). 

On January 3, 1984, Montana 
submitted to OSM a program 
amendment that, among other things, 
addressed civil penalties. The proposed 
amendment consists of proposed 
regulations governing procedure for the 
assessment and waiver of civil 
penalties; implementation of a point 
system for civil penalties and waivers; 
issuance of notice of non-compliance 


and cessation orders; informal hearings; 
operator's inability to comply with a 
notice of compliance or cessation order; 
and continuation of health and safety 
activities during the period an order is in 
effect. The February 6, 1984 Federal 
Register announced receipt of the 
modification by OSM as well as a public 
comment period (49 FR 4385). In that 
same notice, OSM announced that a 
public hearing would be held only if 
requested. No requests were received 
and no hearing was held. That State of 
Montana, however, on February 2, 1984, 
conducted a public hearing to receive 
comments on the adequacy of 
Montana’s proposed regulations. As a 
result of comments received at the 
hearing, the State, on March 6, 1984, 
submitted to OSM revised proposed 
regulations addressing civil penalties. 
Copies of the revised material are 
available in the OSM Administrative 
Record. OSM announced receipt of the 
revisions in the March 22, 1984 Federal 
Register and reopened the comment 
period in order to allow the public an 
opportunity to review and comment on 
the revised material submitted to OSM 
by the State on March 6, 1984 (49 FR 
10675). The comment period closed April 
23, 1984. The Montana Department of 
State Lands (DSL) published final rules 
relating to civil penalties on March 31, 
1984, and submitted a copy to OSM on 
April 2, 1984. A review by OSM 
indicates that the DSL made minor 
revisions to the rules prior to publication 
in the Montana Administrative Record. 
Therefore OSM is announcing receipt of 
the revisions and reopening the 
comment period to allow the public an 
opportunity to comment on the revised 
material submitted to OSM by the State 
on April 2, 1984. 

Specifically, OSM is seeking comment 
on whether the material pertaining to 
civil penalties submitted by Montana on 
April 2, 1984, satisfies the criteria for 
approval of State program amendments 
at 30 CFR 732.17 and 732.15. 


List of Subjects in 30 CFR Part 926 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Authority: Pub. L. 95-87, Surface Mining 
Control and Reclamation Act of 1977 (30 
U.S.C. 1201 et seg.). 

Dated: May 2, 1984. 

Arthur W. Abbs, 


Acting Assistant Director, Program 
Operations and Inspection. 


[FR Doc. 84~-12247 Filed 54-84; 8:45 am) 
BILLING CODE 4310-05-™ 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 271 
[SW-4-FRL 2583-2] 


Georgia; Final Authorization of State 
Hazardous Waste Management 
Program 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of Tentative 
Determination Application of Georgia 
for Final Authorization, Public Hearing, 
and Public Comment Period. 


summanry: Georgia has applied for Final 
authorization under the Resource 
Conservation and Recovery Act 
(RCRA). EPA has reviewed Georgia’s 
application and has made the tentative 
decision that Georgia’s hazardous waste 
program satisfies all of the requirements 
necessary to qualify for Final 
authorization. Thus, EPA intends to 
grant Final authorization to the State to 
operate its program in lieu of the federal 
program. Georgia’s application for Final 
authorization is available for public 
review and comment, and a public 
hearing will be held to solicit comments 
on the application if significant public 
interest is expressed. 


DATES: If significant public interest is 

expressed in holding a hearing, a public 

hearing is scheduled for 7:00 p.m., . 

Wednesday, June 6, 1984. EPA reserves 

the right i-.cancel the public hearing if 

significant public interest in holding a 

hearing is not communicated to EPA by 

telephone or in writing by May 30, 1984. 

EPA will determine by May 31, 1984, 

whether there is significant interest to 

hold the public hearing. Georgia will 
participate in the public hearing held by 

EPA on this subject if a hearing is to be 

held. All written comments on the 

Georgia Final authorization application 

must be received by the close of 

business on June 6, 1984. 

appresses: Copies of Georgia's Final 

authorization application are available 

from 8:00 a.m. to 4:30 p.m. at the 
following addresses for inspection and 
copying: 

Environmental Protection Division, 
Georgia Department of Natural 
Resouces 270 Washington Street, SW.., 
Atlanta, Georgia 30334, Contact: Mr. 
Harold F. Reheis, (404) 656-2833 

Environmental Protection Agency, 
Regional Office Library, Room 121, 
345 Courtland Street, NE., Atlanta, 
Georgia 30365, Contact: Carolyn 
Mitchell, (404) 881-4216 





19342 


U.S. Environmental Protection Agency, 
Headquarters Library, PM-211A, 401 
M Street, SW., Washington, DC 20460, 
(202) 382-5926 
Written comments on the application 

and written or telephone communication 

of interest in EPA’s holding a public 
hearing on the Georgia application must 
be sent to: Allan E. Antley, Chief, Waste 

Planning Section, U.S. EPA, 345 

Courtland Street NE., Atlanta, Georgia 

30365, (404) 881-3016. 

If you wish to find out whether or not 
EPA will hold a public hearing on the 
Georgia application based upon EPA's 
decision that there was significant 
public interest in such a hearing, write 
or telephone after May 31, 1984, the EPA 
contact person listed below, or 
telephone Mr. Harold F. Reheis, Chief, 
Environmental Protection Division, 
Georgia Department of Natural 
Resources, 270 Washington Street, SW., 
Atlanta, Georgia 30334, (404) 656-2833. 

If significant public interest is 
expressed, EPA will hold a public 
hearing on Georgia's application for 
Final authorization on Wednesday, June 
6, 1984, at 7:00 p.m. at the U.S. 
Environmental Protection Agency, First 
Floor Conference Room, 345 Courtland 
Street, NE., Atlantic, Georgia. 

FOR FURTHER INFORMATION CONTACT: 

Allan E. Antley, Chief, Waste Planning - 

Section, Environmental Protection 

Agency, 345 Courtland Street, NE., 

Atlanta, Georgia 30365, (404) 881-3016. 

SUPPLEMENTARY INFORMATION: 


A. Background 


Section 3006 of the Resource 
Conservation and Recovery Act (RCRA) 
allows EPA to authorize the State 
hazardous waste programs to operate in 
the State in lieu of the federal hazardous 
waste program. Two types of 
authorization may be granted. The first 
type, known as “interim authorization,” 
is a temporary authorization which is 
granted if EPA determines that the State 
program is “substantially equivalent” to 
the federal program (Section 3006(c), 42 
U.S.C. 6226(c)). EPA's implementing 
regulations at 40 CFR 271.121-271.137 
established a phased approach to 
interim authorization: Phase I, covering 
the EPA regulations in 40 CFR Parts 260- 
263, and 265 (universe of hazardous 
wastes, generator standards, transporter 
standards, and standards for interim 
status facilities), and Phase II, covering 
the EPA regulations in 40 CFR Parts 124, 
264, and 270 (procedures and standards 
for permitting hazardous waste 
management facilities). 

Phase Il, in turn, has three 
components. Phase II A covers general 
permitting procedures and technical 


standards for containers and tanks. 
Phase II B covers permitting of 
incinerator facilities, and Phase II C 
addresses permitting of landfills, surface 
impoundments, wastepiles, and land 
treatment facilities. By statute, all 
interim authorizations expire on January 
26, 1985. Responsibility for the 
hazardous waste program returns 
(reverts) to EPA on that date if the State 
has not received Final authorization, as 
described below. 

The second type of authorization is a 
“Final” (permanent) authorization that 
is granted by EPA if the Agency finds 
that the State program (1) is 
“equivalent” to the federal program, (2) 
is consistent with the federal program 
and other State programs, and (3) 
provides for adequate enforcement 
(Section 3006(b), 42 U.S.C. 6226(b)). 
States need not have obtained interim 
authorization in order to qualify for 
Final authorization. EPA regulations for 
Final authorization appear at 40 CFR 
271,1-271.23. 


B. Georgia 


The State received interim 
authorization for Phase I on February 3, 
1981, interim authorization for Phase II, 
Components A and B, on May 21, 1982, 
and Component C on November 4, 1983. 
On July 6, 1983, the State submitted a 
draft application for Final authorization. 
The complete application for Final 
authorization was submitted on 
February 6, 1984. Prior to submission of 
the application to EPA, Georgia solicited 
public comments and held a public 
hearing on December 20, 1983. The State 
received no written comments. Two 
attendees made oral comments 
reflecting their interest in complying 
with the State's rules and regulations. 
EPA's comments on the Final 
application were forwarded to the State 
on March 11, 1984. The comments 
requested Georgia demonstrate that 
naturally-occurring radioactive wastes 
are regulated under Georgia's Radiation 
Control Act in a manner equivalent to 
that under RCRA. The State was also 
requested to provide clarification in 
Appendix XVI, detailing specific 
compliance and enforcement 
procedures. 

By letter dated Apri: 3, 1984, the State 
responded satisfactorily to the questions 
raised by EPA concerning the Georgia's 
Enforcement and Compliance 
procedures. The State agreed to amend 
the Radioactive Waste Material 
Disposal Rules by amending the 
definition of “Radioactive Waste 
Material” to exclude naturally occurring 
radioactive materials which are also 
hazardous waste and regulated under 
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the Georgia Hazardous Waste 
Management Act. 

The State is behind in meeting its 
grant commitments for issuing 
hazardous waste permits. Therefore, the 
State has agreed to increase their 
permitting activities. They have 
committed to issue 15 hazardous waste 
permits by the end of fiscal year 1984 
(October 1, 1984). They have also agreed 
to request all the remaining Part B 
permit applications before the end of 
fiscal year 1984. 

EPA's Final Determination on granting 
authorization will be based on the 
State’s ability to meet the permit 
issuance schedule that is attached to the 
Letter of Intent. 

EPA has reviewed Georgia's 
application, and has tentatively 
determined that the State’s program 
meets all of the requirements necessary 
to qualify for Final authorization. 
Consequently, EPA intends to grant 
Final authorization to Georgia. Copies of 
Georgia's application are available for 
inspection and copying at the locations 
indicated in the “ADDRESSES” section of 
this notice. . 

EPA will consider all public comments 
on its tentative determination. Issues 
raised by those comments may be the 
basis for a decision to deny Final 
authorization to Georgia. EPA expects to 
make a final decision on whether or not 
to approve Georgia's program by August 
3, 1984, and will give notice of it in the 
Federal Register. EPA's final decision 
whether to approve the State’s program 
will be based on Georgia successfully 
meeting the permitting commitments and 
changing the definition of Radioactive 
Waste Material in the Radioactive 
Waste Material Disposal Rules, as 
mentioned above. The notice will 
include a summary of the reasons for the 
final determination and a response to all 
major comments. 


Regulatory Flexibility Act 


Pursuant to the provisions of 5 U.S.C. 
605(B), I hereby certify that this 
authorization will not have significant 
economic impact on a substantial 
number of small entities. The 
authorization suspends the applicability 
of certain Federal regulations in favor of 
the State program, thereby eliminating 
duplicative requirements for handlers of 
hazardous wastes in the State. It does 
not impose any new burdens on small 
entities. This rule, therefore, does not 
require a regulatory flexibility analysis. 


Executive Order 12291 


The Office of Management and Budget 
(OMB) has exempted this rule from the 
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requirements of Section 3 Executive 
Order 12291. 


List of Subjects in 40 CFR Part 271 


Hazardous materials, Indians—lands, 
Reporting and recordkeeping 
requirements, Waste treatment and 
disposal, Water pollution control, Water 
supply, Intergovernmental relations, 
Penalties, Confidential business 
information. 

Authority: This notice is issued under the 
authority of Sections 2002(a), 3006, and 
7004(b) of the Solid Waste Disposal Act as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended, 42 U.S.C. 
6912(a), 6926, and 6974(b), EPA Delegation 
8-7. 

Dated: April 26, 1984. 

Thomas W. Devine, 

Acting Regional Administrator. 
[FR Doc. 84-12220 Filed 54-84; 8:45 am] 
BILLING CODE 6560-50-m 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 67 
[Docket No. 6599] 


Proposed Flood Elevation 
Determinations; California et al. 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Proposed rule. 


SUMMARY: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations and 
proposed modified base flood elevations 
listed below for selected locations in the 
nation. These base (100-year) flood 


elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 


DATE: The period for comment will be 
ninety (90) days following the second 
publication of this proposed rule in a 
newspaper of local circulation in each 
community. 

ADDRESSES: See table below. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Brian R. Mrazik, Chief, Risk Studies 
Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0230. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management agency 
gives notice of the proposed 
determinations of base (100-year) flood 
elevations for selected locations in the 
nation, in accordance with section 110 
of the Flood Disaster Protection Act of 
1973 (Pub. L. 93-234), 87 Stat. 980, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 44 CFR 67.4(a). 

These elevations, together with the 
flood plain management measures 
required by Section 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The 
community may at any time enact 


PROPOSED BASE (100-YEAR) FLOOD ELEVATIONS 


19343 


stricter requirements on its own, or 
pursuant to policies established by other 
Federal, State, or Regional entities. 
These proposed elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, Federal 
Insurance Administration, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies - 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It impose no new 
requirement; of itself it has no economic 
impact. 


List of Subjects in 44 CFR Part 67 


Flood insurance, Flood plains. 


The proposed base (100-year) flood 
elevations for selected locations are: 


..weeee] 100 feet upstream from center of Date Palm Road 
..ees| 25 feet downstream from center of Calle Del Norte........ 
..| intersection of Whitewater River and center of 34th 
Avenue. 
20 feet downstream from center of State Highway 111... 


Maps available for inspection at Community Development Department, 68-625 Perez Road, #17, Cathedral City, Califomia 92235. 
Send Comments to the Honorable Harry Krings, 68-625 Perez Road, #17, Cathedral City, California 92235. 


100 feet upstream of center of State 


Derrecsceenceed 


Highway 
.| Intersection of West Ocean Avenue and North “O” 
Street. 


400 feet southeast of the intersection of Central 
Avenue and North “O” Street. 


Maps available for inspection at Department of Public Works, 100 Civic Center Plaza, Lompoc, California. 
Send Comments to the Honorable Andrew Salazar, 100 Civic Center Plaza, Lompoc, California 83438. 


intersection of Arana Guich and center of Soquel 
Avenue. 
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...| 120 feet downstream from center of State Highway 1 
Cabrillo Freeway). 
intersection of Moore Creek and center of Delaware 
Avenue. 
20 feet upstream from center of Laure! Street.................. 
San Lorenzo River—without con- | 60 feet upstream from center of Riverside Avenue 
sideration of levee. 
Maps available for inspection at City Planning Department, 809 Center Street, Santa Cruz, California 95060. 
Send Comments to the Honorable John Laird, 809 Center Street, Santa Cruz, California 95060. 


Upstream of second upstream breached dam ccc... 
Approximately 1.15 miles upstream of second up- 


Upstream of U.S. Route 6... 

Approximately 900 feet downstream of Appell Road 
Maps available for inspection at the Town Clerk's Office, Town Hall, Brookiyn, Connecticut. 
Send comments to Honorable Ernest Ouellet, First Selectman for the Town of Brooklyn, Town Hall, Brooklyn, Connecticut 06234. 


(upstream si 
Hartford Pike State Route 101 (upstream 
State Route 52 South (downstream side)... 


Confluence with Five Mile River ... 
Valley Road (upstream side) 
Peeptoad Road (downstream side)....... 


Maps available for inspection at the Town Clerk's Office, Town Hall, 127 Main Street, Killingly, Connecticut. 
Send comments to Honorable Thomas Dwyer, Killingly Town Manager, P.O. Box 240, 127 Main Street, Killingly, Connecticut 06239. 


Confluence with Mashamoquet Brook 
Approximately 500 feet upstream of second footBridge .. 


Maps available for inspection at the Town Cierk’s Office, Town Hail, Pomfret, Connecticut. 
Send comments to Honorable Raymond E. Heath, First Selectman for the Town of Pomfret, Town Hall, Pomfret, Connecticut 06259. 


..| About 1.5 miles downstream of U.S. Highway 41 


Maps available for inspection at the City Hail, Dunnelon, Florida. 
Send Comments to Honorable Lemar Limbaugh, Mayor, City of Dunnetion, P.O. Box 430, Dunnetion, Florida 32630. 
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City/town/county 


Road. 
Along shoreline of Pine isiand from Big Jim Creek to 
about 1.3 miles east of north end of Antique Way. 


..| At intersection of State Road 78 and County Highway 
767. 

Along eastem shoreline of Pine isiand between Deer 
Key and Rock Hole. 

Along western shoreline of Pine isiand from Big Jim 
Creek to York Island. 

..| About 2.4 miles east on State Road 78 from Matlacha 
Pass Along shoreline from State Road 78 to about 
2.6 miles south. 

At the intersection of McGregor Boulevard and Coco- 
nut Drive. 

Along shoreline from Punta Rassa to Estero Pass. 

Along shoreline from Estero River to about 1,500 feet 
north of west end of Coconut Road. 

Along shoreline from Needmore Point to Estero River.... 

Along shoreline from coconut Road to about 1.0 mile 
south of Spring Creek. 

eee 


Maps available for inspection at the Lee County Courthouse, P.O. Box 398, Ft. Myers, Florida. 
Send Comments to Honorable Roland Eastwood, Chairman of the County Commission, Lee County, Lee County Courthouse, P.O. Box 396, Ft Myers, Florida 33902-0398. 


Lake Bessie... 
Lake Butter... 
Lake Down... 


Maps available for inspection at City Hall, 4040 Berkeley Lake Road, Duluth, Georgia. 
Send comments to Honorable Ed Heath, Mayor, City of Berkeley Lake, c/o CSI, 7000 Peachtree industrial Boulevard, Norcross, Georgia 30071. 
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Maps available for inspection at City Hall, 222 S. Popiar Street, P.O. Box 569, Centralia, Winois 62801 
Send comments to Honorable Jack Sliger, Mayor, City of Centralia, City Hall, 222 S. Popiar Street, P.O. Box 569, Centralia, illinois 62801. 





a About 350 feet upstream of State Route 1 .. 
About 700 feet downstream of Rawlison Road. 
About 130 feet upstream of Rawlison Road 


Maps available for inspection at the Village Water and Gas Department, Crossville, Illinois. 
Send comments to Honorable Marvin Hill, Village President, Village of Crossville, Village Hall, P.O. Box 309, Crossville, illinois 62827. 


About 1,400 feet downstream of Sixth Street .. 
About 1,100 feet upstream of Board Street.. 
About 300 feet downstream of Eighth Street 
Just downstream of U.S. Route 51 
About 800 feet upstream of mouth. 
Maps available for inspection at the Community Building Reading Center, 4th and Board Streets, Elkville, Illinois. Send comments to Honorable James Piper, Vilage President, Vilage of 
Etkvilie, Community Building, 4th and Board Street, Elkvilie, illinois 62935. 
About 4.9 miles downstream of county highway 10. 
About 1.4 miles upstream of county highway 13 said 
Maps available for inspection at the Jasper County Clerk's Office, Jasper County Courthouse, 100 West Jourdan, Newton, lilinois. Send comments to Honorable Lowell Kepley, Chairman, 
Jasper County Board, Jasper County Courthouse, 100 West Jourdan, Newton, Illinois 62448. 
About 1,700 feet downstream of U.S. Route 50 (busi 


| About 2,400 feet upstream of State ROUtE 1 .cncccnem- 


Maps available for inspection at the Clerk's Office, City Hall, 700 E. State Street, Lawrenceville, Iilinois. 
Send comments to Honorable Gerald C. Harper, Mayor, City of Lawrenceville, City Hall, 700 E. State Street, Lawrenceville, Illinois 62439. 


About 700 feet upstream of U.S. Route 50 


About 4,300 feet upstream of northern county bounda- 


About 0.5 mile upstream of State Route 801... ad 
a Just upstream of unnamed road 5.5 miles upstream of 
mouth. 
Just upstream of U.S. Route 50... ieneseniilanes 
About 0.45 mile upstream of Cedar Street . 


Maps available for inspection at the County Cierk’s Office, Lawrence County Courthouse, Lawrenceville, illinois. 
Send comments to Honorable Harold Benson, Chairman, Lawrence County Board, Lawrence County Courthouse, Lawrenceville, lilinois 62439. 


...| Unincorporated areas of Macon County 


About 300 feet downstream of Mound Road . 
Just upstream of Warrensburg-Forsyth Road. 
Just downstream of Hampshire Road.. 

..| At confluence with Sangamon River.... 
Just upstream of State Route 47 and 48.... a 
Se ae Street Road.. 
At downstream county boundary... —_ a 
About 1,100 feet upstream of River Drive .. 
About 1,200 feet upstream of State Route 48 
About 2.4 miles upstream of confluence of Friends 





Just downstream of U.S. Route 36.. 
Just downstream of Ocean Trail Road 
Just downstream of State Route 105.. 


About 5,700 feet upstream of mouth... 
..| At confluence with Stevens Creek... 
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About 5,500 feet upstream of confluence with Stevens 
Creek. 


About 1,600 feet upstream of ew S250 


Maps available for inspection at the Macon County Board Office, Macon County Building, Decatur, Iilinois. 
Send comments to Honorable Charles F. Riley, Chairman, Macon County Board, Macon County Couthouse, Decature, lilinois 62523. 


"| About 1.15 miles upstream of Ottawa Street ............ 
Maps available for inspection at the City Cierk’s Office, City Hall, 320 Wauponsee Street, Morris, illinois. 
Send comments to Honorable James Washburn, Mayor, City of Morris, City Hall, 320 Wauponsee Street, Morris, lilinois 60450. 


About 0.45 mile downstream of State Route 178. 
About 0.5 mile upstream of State Route 178. 


Maps available for inspection at the Village Hall, 255 Mili Street, Utica, Illinois. 
Send comments to Honorable Frank Maggio, Village President, Village of North Utica, Village Hall, 255 Mili Street, Utica, Illinois 61373. 


Maps available for inspection at the Cierk’s Office, Lawrenceville, Itlinois. 
Send comments to Honorable Kenny Hoke, Jr., Village President, Village of Russeiiville, R.R. #2, Lawrenceville, illinois 62439. 


Maps available for inspection at the Clerk's Office, Village Hall, 116 W. Williams Street, Seneca, Iilinois. 
Send comments to Honorable Wayne Anderson, Mayor, Village of Seneca, Village Hall, 116 W. Williams Street, Seneca, Illinois 61360. 


Spring 
Approximately 1,800 feet upstream of Spring Street... 


Maps available for inspection at the Town Hall, R.A. #3, Greensburg, indiana. 
Send comments to Honorable Leroy Reed, Town Board President, Town of Milford, Town Hall, R.R. #3, Greensburg, indiana 47240. 


Abour 500 feet downstream of Road 700 West............... 
About 400 feet upstream of Road 700 West........... = 
Maps available for inspection at the Town Hall, R:R. #1, St. Paul, indiana. 
Send comments to Honorable Alexander, Town Board President, Town of St. Paul, Town Hall, R.A. #1, Box 16, St. Paul, indiana 47272. 
RN FRR cscccnscarrssarremetnizorssmninnia About 0.2 mile downstream of Vigo Street ................--...-+. 
About 1.3 miles upstream of Chessie System................... 
Maps available for inspection at the Knox County Courthouse, 7th & Busseron Streets, Vincennes, indiana. 
Send comments to Honorable William O. Rose, Mayor, City of Vincennes, Knox County Courthouse, 7th & Busseron Streets, Vincennes, indiana 47591. 


..| About 0.81 mile upstream of indiane-Ohio State 
boundary. 
About 1.9 miles upstream of indiana-Ohio State 
boundary. 
Maps available for inspection at the Town Hall, 213 South State Street, West Harrision, indiana. 
Send comments to Honorable Lauren Loos, Town. Board President, Town of West Harrison, Town Hall, 213 South State Street, West Harrison, indiana 47060. 


Maps available for inspection at City Hall, 917 Third Street, Camanche, iowa. 
Send comments to Honorable Paul R. Willis Jr., Mayor, City of Camanache, City Hall, 917 Third Street, Camanche, lowa 52730. 


About 5,200 feet downstream of confluence of Dry 
Run Creek. 
ee ee 


About 150 feet downstream of West 27th Sireet....... 
About 100 feet upstream of West 27th Street 
About 2,100 feet upstream of West 27th Street 
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Unnamed Tributary to Dry Run 
Creek. 


Lawn Drive. 
Maps available for inspection at the Community Development Department, City Hall, 220 Ciay Street, Cedar Falls, iowa. 
Send comments to Honorable Douglas C. Sharp, Mayor, City of Cedar Falls, City Hall, 220 Clay Street, Cedar Falls, lowa 50613 


Maps available for inspection at the City Halil, 107 West Commercial Street, Oberlin, Kansas. 
Send comments to Honorable David Nichols, Mayor, City of Oberlin, City Hall, 107 West Commercial Street, Oberlin, Kansas 67749. 


Shoreline at south end of Fogg Point, 1,000 feet east 
of Fogg Point Road extended. 

Shoreline at mouth of Cousins River, at Lambert Road 
extended. 

South shoreline of Cousins River, at crossing of north- 
bound lane of 1-95. 

Entire shoreline, east side of Stockbridge Point 

Shoreline at south end of Wolf Neck, at Wolf Neck 
Road extended. 

Shoreline on west side of Flying Point Neck, at west 
end of Johns Point. 

Shoreline of entire southeast shore of Bustin's Isiand..... 

Shoreline of entire northwest shore of Bustin’s isiand .... 

Shoreline of east shore of Fiying Point Neck, at Byram 
Avenue extended. 

ee ae 


West share of Magus Bey shoreline at Freeport- 


Maps available for inspection at Town Offices, Municipal Building, Freeport, Maine. 
Send comments to Honorable John Swan, Chairman of the Freeport Town Council, Municipal Building, 4 Main Street, Freeport, Maine 04032. 


Maps available for inspection at the City Engineer's Office, Lynn City Hall, City Hall Square, Lynn, Massachusetts. 
Send comments to Honorable Antonio J. Marino, Mayor of the City of Lynn, Lynn City Hall, City Hall Square, Lynn, Massachusetts 01903. 
Shoreline 1,000 feet southwest of east tip 
Point. 
Shoreline at Blaney Street extended —.......-eceeseeses 
Maps evailabie for inepection at the Town Administration Building, Swampscott, Massachusetts. 
Send comments to Honorable Larry Greenbaum, Chairman of the Board of Selectmen for the Town of Swampscott, Town Administration Building, Swampscott, Massachusetts 01907. 


Approximately 4,500 feet downstream of 12 Mile Road.. 
Approximately 1,000 feet upstream of Aigoma Avenue... 


Maps available for inspection at the Township Clerk's Office, Township of Algoma, 10531 Algoma Avenue, Rockford, Michigan. Send comments to Honorable Frank Vanderhyde, Township 
Supervisor, Township of Algoma, 10531 Aigoma Avenue, Rockford, Michigan 49341. 


About 1.6 miles downstream of confluence of Portage 
River. 
About 900 feet upstream of Interstate 94 


About 4,000 feet upstream of State Prison Farm 
Mapes available tor inspection at the Supervisor's Office, Blackman Township Hall, 1996 Pamaii Road, Jackson County, Michigan. 
Send comments to Honorable Robert D. McCiain, Supervisor, Township of Blackman, Blackman Township Hall, 1996, Parnall Road, Jackson, Michigan 49201. 


GeO PIVOP .neennennneeessseenesnnrsnneesnnes 
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About 1,500 feet upstream of county boundary (1,100 
Creek). 


sien abinite sie tieiitiaiest thi Clini di Renata nih Catan tomantp at Ganaaabiin, 263 Church Street, Jenison, Michigan. 
Send comments to Honorable Geraid DeWendt, Township Supervisor, Charter Township of Georgetown, 263 Church Street, Jenison, Michigan 49428. 


Maps available for inspection at the Village Offices, 201 Elm Street, Holly, Michigan. 
Send comments to Honorable Ardath Regan, Village President, Village Offices, 201 Elm Street, Holly, Michigan 48442. 


Maps available for inspection at the Township's Office, Township of Sparta, 160 East Division, Sparta, Michigan. 
Send comments to Honorable Merritt Nelson, Township Supervisor, Township of Sparta, 160 East Division, Sparta, Michican 49345. 
At mouth at Middie River 
About 3000 feet upstream of John Hix Road. 
At mouth at Tonquish Creek ..............-....s-cessoeeee oni . 
Maps available for inspection at the Planning Director's Office, City Hall, 36601 Ford Road, Westland, Michigan. 
Send comments to Honorable Charles W. Pickering, Jr., Mayor, City of Westland, City Hall, 36601, Ford Road, Westland, Michigan 48185. 


At River Mile 285.9... 
At River Mile 287.0... 


Maps available for inspection at the Town Hail, Carroliton, Missouri. 
Send comments to Honorable Ann Daniels, Mayor, Town of Carrollton, Carroll County, Missouri. 


Maps available for inspection at P.O. Box 37, Miami, Missouri. 
Send comments to Honorable Lee Hamilton, Mayor, City of Miami, P.O. Box 37, Miami, Missouri 65344. 


About 250 feet downstream of U.S. Highway 71. 
Just upstream of U.S. Highway 71 
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About 1.25 miles upstream of Oklahoma-Missouri 
State Line. 

About 2.03 miles upstream of Oklahoma-Missouri 
State Line. 

About .88 miles downstream of confluence of Mac- 
Dougal Branch. 

About .47 miles upstream of confluence of MacDougal 
Branch. 

..| At confiuence with Littie Lost Creek.... 

About 2,100 feet above mouth 

Maps available for inspection at the County Cierk’s Office, Newton County Courthouse, Neosho, Missouri. 


Send comments to Honorable John Shonkwiler, Presiding Judge, Newton County, Newton County Courthouse, Neosho, Missouri 64850. 


..| At confluence with Big Piney River 
Just upstream of U.S. Army Railroad... 
About 700 feet upstream of confluence of Round 
Road Holiow. 


Maps available for inspection at the County Cierk’s Office, Pulaski County Courthouse, Waynesville, Missouri. 
Send comments to Honorable George Berry, Presiding Judge, Pulaski County, Pulaski County Courthouse, Waynesville, Missori 65583. 


City of Sikeston Scott and New Madrid Counties Shallow flooding (overflow from St. | About 0.1 mile downstream of U.S. Highway 60. 
Johns Ditch). About 1.8 miles upstream of Missouri Pacific Railroad... 
Shallow flooding (overfiow trom f i 
Lateral C). 
Shallow flooding (overflow from 
Ditch No. 4). 
Shallow flooding (overfiow from | Southeast of interstate 55 and U.S. Highway 60 inter- 
North Cut Ditch). change. 
Northeast of Interstate 55 and Highway 60 inter- 
change. 


Town of Wakenda, Carroll Courtty......ceccosceecsessesseesmend 
Maps available for inspection at the Town of Wakenda, P.O. Box 346, Wakenda, Missouri. 
Send comments to Honorable Grace Good, Mayor, Town of Wakenda, c/o Missouri Valley Human Resources Development Corporation, 606 E. Benton, Carrollton, Missouri 


Meps available for inspection at the Community Center, Wooldridge, Missouri. 
Send comments to Honorable Hubert Stover, Mayor, Village of Wooldridge, Community Center, P.O. Box 34, Wooldridge, Missouri 65287. 


About 890 feet downstream of State Route 38 

About 270 feet downstream of Caasandor Lake Dam 
About 100 feet upstream of Casandor Lake Dam............ 
About 8.79 miles upstream of State Route 5... a 
Just upstream West Bound Lane of U.S. Highway 60. 
Just downstream of St. Louis-San Francisco Railroad. 


At County Road; about .63 miles upstream of confiu- 
ence of East Branch. 


Just downstream of U.S. Business Route 60... 
About 6.0 miles above mouth... 
Just downstream of Missouri Highway 


Maps available for inspection at the County Cierk’s Office, Wright County Courthouse, Hartsville, Missouri. 
Send comments to Honorable Raymond Wood, Presiding Judge, Wright County, Wright County Courthouse, Hartsville, Missouri 65667. 
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Maps available for inspection at the City Hall, 432 High Street, Burlinton, New Jersey. 
Send comments to Honorable Herman T. Costello, Mayor of the City of Burlington, City Hall, 432 High Street, Burlington, New Jersey 08016. 


Approximately 110 feet downstream of downstream 


West Main Street (upstream side)..... 
City of Batavia downstream corporate limits .. 
Second CONRAIL crossing (upstream side) 
Maps available for inspection at the Town Hall, 4165 West Main Street, Batavia, New York. 
Send Comments to Honorable Milton Howland, Batavia Town Supervisor, Town Hall, 4165 West Main Street, Batavia, New York 14030. 


500 feet downstream of Ford Street... 
105 feet upstream of Ford Streeet 


Maps available for inspection at the Clyde Municipal Building, South Park Street, Clyde, New York. 
Send Comments to Honorable Richard DeVito, Deputy Mayor of the Village of Clyde, Clyde Municipal Building, South Park Street, Clyde, New York 14433. 


U.S. Route 9 (upstream sn 


Maps available for inspection at the Town Clerk's Office, Village Hall, 76 East Market Street, Rhinebeck, New York. 
Send Comments to Honorable Peter F. Scipperty, Mayor of the Village of Rhinebeck, Village Hall, 76 East Market Street, Rhinebeck New York 12572. 


corporate 
Approximately .62 mile downstream of State Route 28 
(first crossing). 
State Route 28 (upstream side) (first crossing) 
rom .94 mile upstream of State Route 238 


first crossing). 
saqeimmnind ils dita epitian ht Cede Guay th 
(first crossing). 
Approximately 1.2 miles downstream of County Route 
155. 
County Route 155 (upstream side) 
Woodland Valley Road (upstream side) 
Approximately .94 mile upstream of Woodland Valley 
Road. 


Approximately 1.89 miles upstream of Woodland 
Valley Road. 
Approximately 2.84 miles upstream of Woodland 
Valley Road. 
Fox Hollow Road (upstream side) 
State Route 28 (upstream side) (third crossing) ..... 
Maps available for inspection at the Town Hall, Route 28, Shandaken, New York. 
Send Comments to Honorable R. Wayne Gu*man, Shandaken Town Supervisor, Town Hall, Route 28, Shandaken, New York 12480. 


Maps available for inspection at the Town Clerk’s Office, A.D. 3, Dansville, New York. 
Send Comments to Honorable Clarence L. Sahrie, West Sparta Town Supervisor, R.D. 3, Dansville, New York 14437. 
About 0.22 mile downstream from Old U.S. Highway 
19-129. 
Just downstream of Old U.S. Highway 19-129 
Just upstream of Old U.S. Highway 19-129 
About 0.16 mile upstream of Tatham Gap Road 
Just downstream of Old U.S. Highway 19 


Maps available for inspection at the Town Hall, Andrews, North Carolina. 
Send comments to Honorable Ty Burnette, Mayor, Town of Andrews, P.O. Box 217, Andrews, North Carolina 28901. 


About 0.5 mile downstream of Southern Railway 
Mouth at Tuckasegee River, Deep Creek Road . 


Maps available for inspection at City Hall, Bryson City, North Carolina. 
Send comments to Honorable P.R. Bennett, Mayor, City of Bryson City, P. O. Box 726 Bryson City, North Carolina 28713. 


About 0.75 mile downstream, of State Highway 194 .. 


Just upstroam of State Highway 181... 
About 0.07 mile downstream of Watauga 
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About 0.01 mile upstream of Watauga Street................... 
Just upstream of confluence with North Toe River 
About 0.08 mile upstream of Private Drive 


Maps available for inspection at Stanley Township Supervisor's Home, Route 1, Horace, North Dakota. 
Send Comments to the Honorable Gerald Floden, Staniey Township Supervisor, Route 1, Horace, North Dakota 58047. 


..| 50 feet upstream from center of County Road No. 34... 


Maps available for inspection at Wiser Township Supervisor's Home, Argusvilie, North Dakota 
Send comments to the Honorable Morris Medrebo, Wiser Township Supervisor, Argusville, North Dakota 58002 


About 200 feet upstream of Nicholas Drive. 


Maps available for inspection at the Circleville Herald, P.O. Box 498, Circleville, Ohio 43113. Send comments to Honorable John W. Jenkins, Mayor, City of Circleville, City Hall, 127 S. Court 
Street, Circleville, Ohio 43113. 


About 1,050 feet downstream of Mill Street 
About 1,600 feet upstream of Miami Street 


Maps available for inspection at the Municipal Buliding, 107 South Main Strevt, De Graff, Ohio. 
Send comments to Honorable David V. Allison, Mayor, Village of De Graff, Municipal Building, 107 South Main Street, P.O. Box 337, De Graff, Ohio 43318. 


About 1,225 feet downstream of Center Hill Road. 
About 2,650 feet upstream of Center Hill Road. 


Maps available for inspection at the Municipal Building, 6118 Vine Street, Elmwood, Ohio. 
Send comments to Honorable Emmitt L. Spears, Mayor, Village of Elmwood Place, Municipal Building, 6116 Vine Street, Elmwood, Ohio 45216. 


About 0.36 mile downstream of interstate 75 
Abour 0.04 mile upstream of the confiuence of Rush 
Creek. 
At mouth About 0.5 mile upstream of Conrail 
Within community 
At mouth About 0.21 mile upstream of Greendale 
Avenue. 
At mouth About 0.16 mile upstream of U.S. Route 68 
bypass. 
Maps available for inspection at the City Engineer's Office, Municipal Building, 119 Court Place, Findlay, Ohio. 
Send comments to Honorable W. Bentley Burr, Mayor, City of Findlay, Municipal Building, 119 Court Place, Findlay, Ohio 45840. 


ee ee 
At confluence of Sycamore Creek ... 


shies seieticitn tor apesiten dt Ge Ranges telieptariees 0008 Date Pact, ndien Wek; Chie. Send snamnante to Nandusthe ‘liens Wenteenn, thiges, Cy 4 Ge Vilage of naan teh, Ranger 
Headquarters, 6525 Drake Road, indian Hill, Ohio 45243. 


About 0.8 mile downstream of confluence of Shawnee 
Run. 
At confluence of South Fork Licking River .. 
South Fork Licking PIVOE...........cssccceed i nie 


Just upstream of Eddy 
Just downstream of North 21st Street. 


Engineers-Log Pond Run Diversion Project (COE- 
LPRDP) Outflow. 
Log Pond Run (upstream of COE- | Just upstream of Goosepond Road....... 
LPRDP outflow). 


Maps available for inspection at City Hall, 40 W. Main Street, Newark, Ohio. 
Send comments to Honorable William S. Moore, Mayor, City of Newark, City Hall, 40 W. Main Street, Newark, Ohio 43055. 
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About 0.07 mile upstream of the confluence of Yoder 
Ditch. 
Maps available for inspection at the Service Director's Office, City Hall, 2094 State Route 303, Streetsboro, Ohio. Send comments to Honorable Richard Grove, Acting Mayor, City of 
Streetsboro, City Hall, 2094 State Route 303, P.O. Box 2490, Streetsboro, Ohio 44240. 


.| Upstream edge of state Highway 34 Eastbound Bridge .. 
25 feet west along Tunison Avenue from the intersec- 
tion of Tunison Avenue and the Southern Pacific 
Railroad. 
Intersection of 3rd Street (State Highway 99 West) 
and Lilly Avenue. 
Interection of Twin Oaks Circle and SW Pleasant 
Place. 
.| Upstream edge of 10th Street 
Approximately 50 feet upstream confluence with 
North Fork Dixon Creek. 


Maps available for inspection at Drainage Department, 501 SW Madison, Corvallis, Oregon. 
Send comments to the Honorable Alan Berg, P.O. Box 1083, Corvallis, Oregon 97339-1083. 


Klamath County (unincorporated areas) i 100 feet upstream of the centerline of Sprague River 
Road. 
100 feet upstream of the centerline of Skeen Ranch 


intersection of River and U.S. Highway 97 .... sal 

; Intersection of U.S. Highway 97 and Joe Wright Road... 

50 feet upstream of the centerline of Rocky Point 
Road. 

500 feet west of the intersection of Front Street and 
Bismark Street (which is located in the City of 
Klamath Falls). 


Maps available for inspection at Planning Department, 360 Main Street, Kiamath Falls, Orezon. 
Send commehts to the Honorable Roger Hamilton, 305 Main Street, Klamath Falls, Oregon 97601. 


Approximately .15 mile downstream corporate limits 
Downstream Legislative Route 07059 

Upstream Sewage Treatment Piant Road 
Confluence of Burgoon Run and Mill Run .... 
Confluence with Beaverdam Branch Juniata River... 


Upstream of Township Route 425.. 


Approximatety 17 mile downstream of most upstream 
Access Road. 
Approximately .21 mile upstream of most upstream 
Access Road. 


Tributary to Gillans Run. Downstream corporate limits... 
Upstream of Township Route 406.... J 
Approximately .2 mile upstream of U.S. Route 22 (2nd 
crossing). 
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PROPOSED Base (100-YEAR) FLOOD ELEvVATIONS—Continued 


Maps available for inspection at the Municipal Building, R.D. 1, Duncansvilie, Pennsylvania. 
Send comments to Honorable Robert E. Koelle, Chairman of the Allegheny Township Board of Supervisors, R.D. 1, Box 259, Duncansville, Pennsylvania 16635. 


Shoreline approximately 1.4 miles southeast of Church 


Point. 

Shoreline at Taylors Lane extended 

Shoreline approximately 1,700 feet south of Hardy 
Subdivision Road extended. 


Shoreline approximately 300 feet south of Little Pond 
Cove extended. 

Shoreline at Ocean Drive extended ... 

Shoreline approximately 1,250 feet 
Drive extended. 

Shoreline approximately 300 feet south of Point Mead- 
ows extended. 


Maps available for inspection at the Town Cierk’s Office, Town Hail, Little Compton, Rhode Island. 
Send Comments to Honorable Joan Burchard, President of the Town Council, Town Hall, Little Compton, Rhode isiand 02835. 


..| City of Chateau Woods, Montgomery County. 





Po A a 
White Oak Creek-West Tributary | Just downstream of Long Leaf Drive 
No. 1. 


Maps available fo inspection at City Hall or The Civic Ciub, 10224 Fairview Street, Chateau Woods, Texas. 
Send comments to Mayor Leon Kennedy, City of Chateau Woods, City Hall, P.O. Box 322, Conroe, Texas 77305. 


City of Corpus Christi, Nueces and San Patricio Coun- 
bes. Just Downstream of Old Brownsville Road... 


od Approximately 600 feet upstream of Rodd Road 


oa Approximately 160 feet above Acushnet Road. 
Just downstream of U.S. Government Railroad 


tsland Drive. 


....| dust upstream of Texas Mexican Railroad 
...| Approximately 800 Feet Olid Brownsville Road . 


vard. 
Along shoreline at a point 3000 feet north of Corpus 


Maps available for inspection at City Hall, 302 South Shoreline, Corpus Christi, Texas 78469 


— 180 feet downstream Springwood | 


Approximately 400 feet upstream of Joe Mireur Road ... 3 


Approximately 1400 feet upstream of South Padre. 


Approximately 1650 feet downetream of Bronco Road .. 
Along shoreline at Fisb Pass ... 
Port Aransas Road at Mustang 

a Nueces River at Missouri Pacific Raroad Crossing. 
intersection of East Port Avenue and Brewster ... 


Intersection of Interstate Highway and shoreline Boule- 


*40 
“44 
“11 
“1 
*10 
“14 
by 4 
“11 
"13 
“14 


“11 


"14 


Send comments to Mayor Luther Jones, Mr. Edward Martin, City Manager or Mr. Bill Hennings, Assistant City Manager, City Hall, P.O. Box 9277, Corpus Christi, Texas 78469. 


Just upstream of FM 1,462... 
Just upstream of of Atchison, 

Railway. 
Just upstream of U.S. Highway 59................0+. 
Just upstream of Southern Pacific Railroad 
Just upstream of Farm Market Road 723... 
Just downstream of State Highway 288.. 
Just upstream of Farm Market Road 2,234 
Just upstreain of of Dirt Road 
Just upstream of Braker-Clodine R 
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PROPOSED BASE (100-YEAR) FLOOD ELEVATIONS—Continued 


~| At Murphy Road at US. Highway 59... 
Just upstream of FM 1464 at Junction with Johns 


Maps available for inspection at Fort Bend County Judge’s Office, County Courthouse, Richmond, Texas 77469. 
Send comments to Honorable Jodie Staviraka, Mr. Stanley Kucherka, County Administrator, Fort Bend County Courthouse, P.O. Box 368, Richmond, Texas 77469. 


Maps available for inspection at the City Council Chambers, City Hall, 510 Magnolia Boulevard, Magnolia, Texas 77355. 
Send comments to Mayor Cari Zea or Kay Crouch, City Secretary, City Hall, 510 Magnolia Boulevard, Magnolia, Texas 77355. 


Upstream 
At confluence with Wainut Creek seciemnepagincncinan 


ae lea 


Maps available for inspection at the City Hail 1305, East Broad Street, Mansfield, Texas. 
Send comments to Honorable Wayne Wilshire, Mayor of the City of Mansfield, 1305, East Broad Street, Mansfield, Texas 76063. 


Maps available for inspection at the Home of Mayor Mary Gilbert or the Home of Councilperson Mary Barker, Woodioch, Texas 77302. 
Send comments to Mayor Mary Gilbert or Mary Baker, Councilperson, at Town of Woodioch, 2626 Woodioch Drive, Conroe, Texas 77302. 


50 feet upstream from the center of 12600 South 
Street (State Highway 71). 
50 feet upstream from the center of the Denver and 
Rio Grande Western Railroad. 
intersection of 1500 East Street and 12500 South 
Street (Lauritz Avenue). 
70 feet upstream from the center of the Denver and 
Rio Grande Western Railroad. 
30 feet upstream from the center of the Draper 
Maps available for inspection at the City Hall, 12441 South 900 East, Draper, Utah. 
Send comments to the Honorable Glen B. Cannon, 12441 South 900 East, Draper, Utah 84020. 
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PROPOSED BASE (100-YEAR) FLOOD ELEvaTIONS—Continued 


Maps available for inspection at the City Cierk’s Office, City Hall, Barre, Vermont. 
Send comments to Honorable Richard Cate, Barre City Manager, City Hall, Barre, Vermont 05641. 


Vn ennevenecnved Virginia Beach, city, independent city .... 


Approximately .5 mile upstream of Eastbound Lane 
Virginia Beach Boulevard. 
<> enema sma ica cet cemmeasaae 


Upeveam side South Lynnhaven Roe. 


Parkway. 
Confluence with Canal No. 2 West Neck Creek 
Approximately com naga rs aameangoata 


Approximately 950 feet upstream of Northbound land 
Military Highway. 
Confluence with Eastern Branch Elizabeth River.... 


Approximately 2 miles upstream of Salem Road.... 

Confluence with Canal No. 2—West Neck Creek... 

Aproximately .3 mile upstream of London Bridge Road... 
..| Entire shoreline of Chesapeake Bay within community ... 


Entire shoreline of Atiantic Ocean within community . 


Maps available tor inspection at the City Engineer's Office, Room 345, Operations Bullding, Viginia Beach, Virginie 
Send comments to Honorable Thomas H. Muehlenbeck, Virginia Beach City Manager, City Hall Building, Municipal Center, Virginia Beach, Virginia 23456. 
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PROPOSED BASE (100-YEAR) FLOOD ELEVATIONS—Continued 


Maps available for inspection at Town Hall, Commercial Avenue, La Conner, Washington. 
Send comments to the Honorable Mary M. Lam, P.O. Box 400, La Conner, Washington 98257 


Approximately 1.3 miles downstream of dam.................... 
Approximately 0.5 mile downstream of dam...................... 
Approximately 0.1 mile upstream of dam........................ 
Approximately 1.6 miles upstream of dam...............-...+.... 
ee ee 


ssi ttiiadiibiaaaiindiadinteal 


Approximately 0.9 mile downstream of third down- 

_ stream Access Road. 

Upstream of third downstream Access Road.................... 

Approximately 1.0 mile upstream of third downstream 
Access Road. 

Upstream State Route 71 a 


COUMY DOUMDETY ......-...--seneceernsernnneerseeeneee 
34 mile downstream 1st crossing Nor- 
folk & Western Raitway. 
1st crossing Norfolk & Western Railway (downstream) ... 
0.6 mile upstream most downstream Access Fioad ......... 
(Cakvaie) 


Approximately 0.8 mile upstream of U.S. Route 460 
Upstream County Route 28. 
ee ee 
At confluence with Bluestone RIVER... .--.o--es-seeeeeeens 
At confluence of Rocky Branch. 

Upstream County Route 7/1 (second crossing). 


Approximately 1.0 mile upstream U.S. Route 19. 
Approximately 2.0 miles upstream U.S. Route 19............ 
Approximately 3.0 miles upstream U.S. Route 19 .......... 


.| Approximately 0.4 mile downstream Access Road (ist 


crossing). 
Upstream Norfolk and Western Railway (2d crossing)..... 
At downstream county boundary (Matoeka) ..................... 
At upstream County boundary boundary (Matoska)............. 
Downstream of second Access Road ..........-..--e----e-e---- 
pestetummie tek tech anubeams of tant ane Win 


Approximately 1.0 mile upstream of confluence with 
Bluestone River. 


Approximately 1.5 miles upstream of confluence with 
Approximately 40 fest upstream of State Route 72 ...... 
At county aushinetaiinanmanestnensenatesse 


Gusendiienip uh elabigdiadion @ aaaty waa. 


Approximately .16 mile upstream County Route 11 | 
(third crossing). 
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PROPOSED BASE (100-YEAR) FLOOD ELevaTions—Continued 


Upstream County Route 16 (1st crossing). 
Upstream ‘County Route 16 (2d crossing).. 
At County Route 16 (3d crossing)................ 


Downstream 
Upstream U.S. Route 19, 21 & 460 (2d crossing) 
Approximately 1.1 miles downstream of County Route 


Approximately 0.7 mile upstream of confluence “with | 
Daves Fork. 
Approximately 1.38 miles upstream of confluence with 


Approximately .15 mile upstream of Bluefield Road... 
Maps available for inspection at the Mercer County Courthouse, Princeton, West Virginia. 
Send comments to Honorable ‘Ray Bragg, President of the ‘Mercer County Commissioners, County Courthouse, Princeton, West Virginia 24740. 


About 1.1 miles downstream of confluence of Mark- 


Just downstream of U.S. Highway 14..cccccccccncnennnn 
Maps availble for inspection at the City Hall, 18 N. Jackson Steet, Janesville, Wisconsin. 
Send comments to Honorable Philip L. Eaton, City Manager, City of Janesville, City Hall, 18 N. Jackson Street, Janesville, Wisconsin 53545. 
en eee oa 
Just downstream of State Highway 32... svnmmeneeil 
Maps available for inspection at the City Cierk’s Office, City Hall, 621 Sixth Street, Kiel, Wisconsin. 
Send comments to Honorable John Stroschine, Mayor, City of Kiel, City Hall, 621 Sixth Street, Kiel, Wisconsin 53042. 


Approximately 1.2 miles upstream of dam................. 29 


@t ‘the ‘Village Cierk’s Office, Community Hail, se teen Wen: Wtemenin tens, Metta. usd eaminath te' hima Sea nina, Meiin: City of 
Hall, La Crosse Street, Wisconsin Delis, ‘Wisconsin 53965. 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804, 

November 28, 1968), as amended (42 U.S:C. 4001-4128); Executive Order 12127, 44 FR 19867; and delegation of authority to the Administrator) 
Issued: April 26, 1984. 

Jeffrey S. Bragg, 

Administrator, Federal Insurance Administration. 

[FR Doc. 64-12053 Filed 54-84; 8:45 am] 

BILLING CODE 6716-03-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 

49 CFR Part 232 

[Docket No. RSSI-84-2, Notice No. 1] 


Special Safety Inquiry; Railroad Power 
Brakes 


AGENCY: Federal Railroad 
Administration (FRA), Department of 
Transportation (DOT). 

ACTION: Notice of Special Safety Inquiry. 


SUMMARY: FRA is initiating a Special 
Safety Inquiry to obtain information 
from the public to assist in evaluating 
currently available devices that can 
determine the brake pipe pressure on 
the rear car of a train and transmit the 
pressure reading to the cab of the 
controlling locomotive. This information 
will be used in assessing the potential 
safety benefits and safety drawbacks of 
permitting the use of such a device as an 
alternative to certain FRA rules (49 CFR 
Part 232) mandating visual observation 
of the application and release of the 
brakes on the rear car. 

DATES: (1) A public hearing will begin at 
10:00 a.m. on June 5, 1984. 

(2) Prepared statements to be made at 
the hearing should be submitted to the 
Docket Clerk at least seven days before 
the hearing date. 

(3) Persons desiring to participate at 
the hearing should notify the Docket 
Clerk at least seven days before the 
hearing. 

(4) Persons desiring to submit written 
comments for inclusion in the safety 
inquiry docket should submit them by 
May 29, 1984. 

ADDRESSES: (1) Hearing location—Room 
2230, Nassif Building, 400 Seventh 
Street, SW., Washington, D.C. 20590. 

(2) Docket Clerk, Office of Chief 
Counsel (RCC-30), Federal Railroad 
Administration, Washington, D.C. 20590. 
Telephone 202-426-8285. 

FOR FURTHER INFORMATION CONTACT: 

Principal Program Person: Philip 
Oleksyzk, Deputy Associate 
Administrator for Safety, Federal 
Railroad Administration, Washington, 
D.C. 20590. Telephone 202-426-0897. 

Principal Attorney: Michael E. Chase, 
Office of Chief Counsel, Federal 
Railroad Administration, Washington, 
D.C. 20590. Telephone 202-426-8285. 
SUPPLEMENTARY INFORMATION: 


Background ¥ 
The AAR filed a petition on July 11, 

1983, requesting FRA to amend its 

railroad power brake regulations (49 


CFR Part 232) to permit the optional use 
of a device at the rear of a train in lieu 
of visual inspection of the rear of the 
train for compliance with certain test 
procedures in § 232.13. A supplemental 
petition amending the original petition 
was filed on November 8, 1983. 

The device would monitor the brake 
pipe pressure at the rear of the train and 
convey that information to the cab of the 
locomotive controlling the train. Thus, 
where the current rule requires a gauge 
at the rear of the train to ascertain brake 
pipe pressure, the AAR requested that 
the device be used instead. Similarly, 
where the current rule requires a visual 
determination of the application and 
release of the brakes on the rear car, the 
AAR requested that the device be used 
instead to read the brake pipe pressure 
decrease and increase resulting from a 
train crew member's applying and 
releasing the brakes by operating the 
brake valve on the locomotive. The 
pressure changes in the brake pipe at 
the rear of the train would be used to 
determine the application and release of 
the brakes on the rear car. 

The AAR petition contained the 
AAR’s analysis of the safety impact of 
the requested changes and the 
relationship of the test procedures in 
§ 232.13 to the operation of the train air 
brake system. However, as the AAR 
indicates in its petition, the analytical 
framework is actually that of the FRA, 
and is detailed in a recent public notice 
involving power brakes (Docket No. PB- 
6, Notice No. 1; February 18, 1982; 49 FR 
7283). In that notice, FRA included an 
analysis of the train air brake system, 
the individual car air brake system, the 
initial terminal road train air brake tests 
(§ 232.12), and the road train and 
intermediate terminal train air brake 
tests (§ 232.13). 

The initial terminal test is the 
cornerstone of air brake test procedure 
for road trains. It is a comprehensive 
test designed to ensure that the train air 
brake system and each individual car's 
air brake system is operating properly. 
The test procedures in § 232.13 are 
“essentially derivative and are designed 
to deal with specific events that 
potentially undermine the previously 
determined effectiveness of the train air 
brake system.” 47 FR 7285. These 
“events” include changing locomotives, 
picking up cars, and setting out cars. 

In general, the requirement in various 
subsections of § 232.13 to determine that 
the brakes on the rear car apply and 
release serves the purpose of assuring 
brake pipe continuity, i.e., that no angle 
cock between the locomotive and the 
rear car has been left closed as a result 
of changes in the train consist. The rear 
car portion of the intermediate train air 
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brake test is not intended to be a 
recheck of an individual car that was 
previously examined at the location 
where the train was made up. 

The AAR contends that a device that 
accurately and continuously monitors 
the brake pipe pressure on the rear car, 
and continuously relays that information 
to the cab of the controlling locomotive, 
provides a reliable indication of the 
brake pipe continuity. Similary, where 
there is a requirement in § 232.13 to 
charge the brake system to a given 
pressure “as indicated at rear of train,” 
the AAR argues that the device is a 
reasonable method of complying with 
the requirement. 

After thoroughly reviewing AAR’s 
petition for rulemaking, FRA has 
concluded that issuance of a notice of 
proposed rulemaking is premature and 
has decided to hold a Special Safety 
Inquiry instead. While the AAR petition 
raises issues of real merit, substantial 
questions remain about the use of a rear 
car “device” in lieu of a person at the 
rear of a train for purposes of complying 
with road train and intermediate 
terminal train air brake tests. These 
questions can be better addressed as 
part of a Special Safety Inquiry and, 
indeed, should be resolved prior to 
development of a specific and detailed 
regulatory proposal. 

The following are questions that will 
be explored in the inquiry and should be 
addressed at the hearing: 

1. What devices are available? 

2. What features does each device 
have, e.g., ability to initiate a brake 
application, test circuitry, low battery 
warning light, pressure readout on the 
device? 

3. How much does each device cost 
(break out the separate cost of each 
optional special feature)? 

4. How accurate are the devices in 
determining brake pipe pressure? 

5. How reliable are the devices? 

6. What are the safety benefits of the 
various special features that a device 
might have? 

7. What are the safety benefits of 
having a person at the rear of train 
during the inspection procedures as 
opposed to using a device? 

8. What other safety implications are 
foreseen if the use of a device were 
permitted as an alternative to having a 
person at the rear of the train during the 
test? 


Public Hearing Requested 


FRA encourages all interested persons 
to participate in this Special Safety 
Inquiry. Persons desiring to participate 
may do so by submitting written 
comments for inclusion in the Safety 
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Inquiry docket and by participating in 


the public hearing which will be held on 


June 5, 1884 in Washington, D.C. 
Persons desiring to participate in the 
hearing should notify the Docket Clerk 
at least seven days before the hearing 
and indicate the amount of time they 
will need to present their views. 
Prepared statements also should be 
submitted at least seven days before the 
hearing date to the Docket Clerk. 
(Secs. 202 and 209, Federal Railroad Safety 
Act of 1970 {45 U.S.C. 431 and 437), Sec. 
1.49{n) of the regulations of the Office of the 
Secretary, 49 CFR 1.49{n)) 
Issued in Washington, D.C. on May 2, 1084. 
John H. Riley, 
Administrator. 
[FR Doc. 04-2220 Filed! 54-64. B45 am} 
BALING CODE 4010-06-10 


emer creer nner emcee me 
DEPARTMENT OF THE INTERIOR 
Fish and Wiidiife Service 


50 CFR Part 17 
Endangered and Threatened Wiidiite 
and Plants; Proposed Endangered 
Status and Critical Habitat for Two 
Fish Species of the Nevada White 
River System 


agency: Fish and Wildlife Service, 
Interior. 

acnion: Proposed rule. 

summany: The Service proposes to 
determine Crenichthys baileyi baileyi 
(White River springfish) and 
Crenichthys baileyi grandis (Hiko 
White River springfish) to be 
endangered species and to designate 
their critical habitats. This action is 
being taken because the one known 
population of C. 5. baileyi and the single 
remaining population of C. b. grandis 
are threatened by habitat alteration and 
the introduction of exotic species, which 
compete with and prey upon the 
springfish. The springfish occur in 
remnant waters of the pluvial White 
River system in eastern Nevada,. C. b. 
baileyi is presently known to occur only 
in Ash Springs while C. b. grantis, 
extirpated from Hiko Spring, now exists 
as @ single population in Crystal 
Springs. All three spring areas are 
located in the Pahranagat Valley of 
Lincoln County, Nevada. This proposal, 
if made final, would implement Federal 
protection provided by the Endangered 
Species Act of 1973, as amended. The 
Service seeks data and comments from 
the public on this proposal. 


DATES: Comments from all interested 
parties must be received by July 6, 1984. 


Public hearing requests must be 
received by June 21, 1984. 

ADDRESSES: Comments and materials 
concerning this proposal, preferably in 
triplicate should be sent to the Regional 
Director, U.S. Fish and Wildlife Service, 
Lloyd 500 Building, Suite 1692, 500 NE. 
Multnomah Street, Portland, Oregon 
97232. Comments and materials received 
will be available for public inspection, 
by appointment, during normal business 
hours at the above address. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Don Sada, U.S. Fish and Wildlife 
Service, Great Basin Complex, 4600 
Kietzke Lane, Building C, Reno, Nevada 
89502, (702/784-5227). 

SUPPLEMENTARY INFORMATION: 


Background 


Crenichthys baileyi is one of the two 
species within the genus Crenichthys. 
Hubbs (1932) recognized the distinct 
qualities of these fishes when he 
described Crenichthys and C. nevadae 
from Railroad Valley in central Nevada. 
Distinctive characteristics of the genus 
include a lack of pelvic fins, uniserial 
bifid teeth, a long and coiled intestine, 
and restricted range. Fishes of the genus 
Crenichthys have been of particular 
scientific interest because of their 
adaptation to extremes in temperature 
and dissolved oxygen (Hubbs and 
Hettler, 1964; Hubbs et a/., 1967; Sumner 
and Sargent, 1940). 

Crenichthys baileyi is endemic to the 


“remnant waters of the White River 


system in eastern Nevada. During 
pluvial times, 10,000 to 40,000 years 
before present, the White River was a 
much larger river that flowed into the 
Colorado River by way of the Virgin 
River (Hubbs and Miller, 1948). As the 
White River desiccated in response to 
the more xeric recent climate, springfish 
were restricted to remaining permanent 


‘waters, such as springs. By this method, 


Hiko, Crystal, and Ash Springs as well 
as the other springs throughout the 
White River drainage provided natural 
refugia for the springfish. 

C. b. baileyi and C. b. grandis were 
described by Williams and Wilde (1981) 
as two of five subspecies of C. baileyi 
with C. b. baileyi restricted to Ash 
Springs and C. ». grandis restricted to 
Hiko and Crystal Springs. The springs 
are located in the Pahranagat Valley of 
Lincoln County. Both of the proposed 
species are threatened by habitat 
alteration as well as the introduction of 
exotic species which are detrimental to 
the springfish because of increased 
competition, predation, and parasitism 
(Deacon and Bradley, 1972; Hubbs and 
Deacon, 1964; Wilson et ai. 1966; 
Deacon, 1979). 
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Ash Springs consists of several small 
source springs that supply water to a 
main pool area just downstream. The 
main pool has been enlarged by a small 
dam and is now used extensively as a 
swimming hole and center for picnicking 
and camping. The main pool formerly 
provided extensive habitat for C. b. 
baileyi but is now inhabited almost 
entirely by exotic fishes. The remaining 
individuals occur principally in the 
source spring area but are occasionally 
found in the downstream areas. 

C. b. grandis was extirpated from 
Hiko Spring in 1967 when largemouth 
bass (Micropterus salmoides) invaded 
the spring by swimming up an irrigation 
ditch from the Key Pittman Wildlife 
Management Area where they had been 
introduced. The remaining population in 
Crystal Springs is threatened by habitat 
alteration. Channelization and diversion 
of spring flows have decreased potential 
habitat at both spring systems. The 
presence of exotic fishes, such as 
convict cichlids (Cichlasoma 
nigrofasciatum) is also a threat to C. b. 
grandis. 

On December 30, 1982, the Service 
published a notice of review in the 
Federal Register (47 FR 58454-58460) of 
vertebrate animal taxa being considered 
for addition to the List of Endangered 
and Threatened Wildlife. The White 
River springfish and the Hiko White 
River springfish were included in this 
notice as category 1 species indicating 
that the Service had substantial 
information to support the biological 
appropriateness of proposing their 
listing. 

On April 12, 1983, the Service received 
a petition from the Desert Fishes 
Council requesting that the White River 
springfish and the Hiko White River 
springfish along with 15 other fish 
species be added to the List of 
Endangered and Threatened Wildlife. 
The Service published in the Federal 
Register (48 FR 27273-27274) on June 14, 
1983, a finding that the petition 
presented substantial information that 
the petitioned action may be warranted. 
Publication of this rule constitutes the 
required 1-year finding in accordance 
with Section 4{b)(3)(B)(ii) of the Act. 


Summary of Factors Affecting the 
Species 

Section 4({a)(1) of the Endangered 
Species Act (16 U.S.C. 1531 et seg.) and 
regulations promulgated to implement 
the listing provisions of the Act (codified 
at 50 CFR Part 424; under revision to 
accommodate 1982 amendments) set 
forth the procedures for adding species 
to the Federal lists. A species may be 
determined to be an endangered or 
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threatened species due to one or more of 
the five factors described in Section 
4(a){1) of the Act. 

These factors and their application to 
C. b. baileyi. (White River springfish) 
and C, b. grandis {Hiko White River 
springfish) are as follows: 

A. The present or threatened 
destruction, modification, or curtailment 
of their habitat or range. The main pool 
area of Ash Springs, which formerly 
provided excellent habitat for C. b. 
baileyi, has been extensively altered. 
Surrounding vegetation has been 
cleared and the size of the main pool 
has been increased by a small dam. The 
main pool is now used extensively as a 
swimming hole and center for picnicking 
and camping. Since alteration of the 
habitat and the introduction of exotic 
fishes, the springfish are almost totally 
restricted to the small source spring 
area. The source springs have remained 
in a relatively natural condition. 

Potential habitat for C. b. grandis has 
been reduced by habitat alteration at 
Hiko and Crystal Springs. Outflow 
creeks have been particularly 
vulnerable to destruction because of 
channelization and diversion activities. 
These changes can eliminate water in 
natural drainages, reduce invertebrate 
and plant foods, eliminate habitat 
structure such as poo! and riffle 
formation, arid provide a pathway for 
exotic fishes to enter springs from 
downstream areas. 

B. Overutilization for commercial, 
recreational, scientific, or educational 
purposes. None apparent. 

C. Disease or predation. See 
comments below under criterion E. 

D. The inadequacy of existing 
regulatory mechanisms. The State of 
Nevada lists the entire White River 
springfish species (Crenichtys baileyi) 
as rare. However, this action does not 
provide protection to the species of 
Federal land, or from federally funded 
or approved projects on private land. 

£. Other natural or manmade factors 
affecting their continued existence. The 
introduction of exotic organisms, 
especially fishes, into Ash, Hiko, and 
Crystal Springs has been detrimental to 
the springfish. Introduced fishes often 
compete with and prey on the native 
springfish. Introduced fishes have also 
been implicated as the source of 
parasites in native fishes of the region 
(Wilson et a/., 1966; Deacon, 1979). 


Critical Habitat 


Critical habitat as defined by Section 
3 of the Act and the Section 4 
regulations means: {i) The specific areas 
within the geographical area occupied 
by the species, at the time it is listed in 
accordance with the Act, on which are 


found those physical or biological 
features {I) essential to the conservation 
of the species and (II) which may 
require special management 
considerations or protection; and {ii) 
specific areas outside the geographical 
area occupied by the species at the time 
it is listed, upon a determination by the 
Secretary that such areas are essential 
for the conservation of the species. The 
Act requires that at the time of proposal, 
critical habitat be determined to the 
maximum extent prudent and 
determinable. Critical habitat is being 
proposed for C. 5. baileyi, and C. b. 
grandis to include the entire range of the 
species. 

The proposed critical habitat for C. d. 
baileyi is in western Lincoln County, 
Nevada, and consists of Ash Springs 
and the associated outflows. 

The proposed critical habitat for C. b. 
grandis is also in western Lincoln 
County, Nevada, and consists of Crystal 
Springs and Hiko Spring as well as the 
associated outflows of each of these 
spring systems. 

The areas proposed as critical habitat 
for these two species satisfy all known 
criteria for their ecological, behavioral, 
and physiological requirements. C. b. 
baileyi still reproduces successfully in 
the source spring area of Ash Springs. C. 
b. grandis, now extirpated from Hiko 
Spring, is known to occur only in Crystal 
Springs although numbers there are 
reduced. 

The most critical elements to survival 
of the proposed springfish are the 
consistent quality and quantity of 
springflows. These critical habitats 
include the springs and associated 
outflows that are the only known 
habitats for these fishes. The critical 
habitats also include land areas 
immediately surrounding these aquatic 
land areas. These land areas provide 
vegetative cover that contributes to 
providing the uniform water conditions 
preferred by the springfish and provides 
habitat for insects and other 
invertebrates which constitute a 
substantial portion of their diet. 

Activities that may adversely affect 
the critical habitats of C. b. baileyi and 
C. b. grandis include pollution of the 
springwater, introduction of exotic 
species, excessive mining of water from 
nearby aquifers, and further physical 
modification of Ash, Hiko, or Crystal 
Springs such as channelization and 
diversion of springflows or clearing of 
the surrounding vegetation. 

Currently, there are no known Federal 
activities believed to be affected by the 
designation of critical habitats for these 
species. 


Available Conservation Measures 


Conservation measures provided to C. 
b. baileyi and C. b. grandis, if they are 
listed as endangered under the 
Endangered Species Act, would provide 
Federal recognition to the problems 
faced by them and thereby facilitate 
Federal, State, and private efforts for 
protection and conservation of the 
species and their habitats. 

In addition, the Act requires that 
recovery actions be carried out for all 
listed species. These are initiated by the 
Service and include the development of 
a recovery plan for the conservation and 
survival of listed species. Such a plan 
for C. b. baileyi and C. b. grandis may 
be developed and if necessary the 
services of appropriate public and 
private agencies and institutions and 
other qualified persons may be 
procured. 

Listing C. b. baileyi and C. b. grandis 
as endangered would bring Section 6 of 
the Endangered Species Act into effect. 
Therefore, the U.S. Fish and Wildlife 
Service would be able to grant funds {if 
they become available under exis 
budgetary constraints) to the State 
Nevada for management actions aiding 
the protection and recovery of —" 
springfish. 

Additional conservation measures 
provided to C. b. baileyi and C. b. 
grandis under the Endangered Species 
Act include requirements for Federal 
protection and prohibitions against 
certain practices. These are discussed in 
detail below. 

Subsection 7({a) of the Act, as 
amended, requires Federal agencies to 
evaluate their actions with respect to 
any species which is proposed or listed 
as endangered er threatened. Section 
7(a}(4) requires Federal agencies to 
informally confer with the Service on 
any action that is likely to jeopardize 
the continued existence of a proposed 
species or result in the destruction or 
adverse modification of proposed 
critical habitat. When species are listed, 
Section 7(a\{2) requires Federai agencies 
to insure that activities they authorize, 
fund, or carry out are not likely to 
jeopardize the continued existence of 
these species or result in the destruction 
or adverse modification of their critical 
habitats. If a “may affect” determination 


.is made, the Federal agency must enter 


into formal consultation with the 
Service. However, no such Federal 
involvement or impact is known or 
expected for these species. 

The Act and implementing regulations 
found at 50 CFR 17.21 for endangered 
species set forth a series of general 
prohibitions and exceptions which apply 
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to all endangered wildlife species. These 
prohibitions, in part, would make it 
illegal for any person subject to the 
jurisdiction of the United States to take, 
import or export, ship in interstate 
commerce in the course of commercial 
activity, or sell or offer for sale in 
interstate or foreign commerce listed 
species. It also would be illegal to 
possess, sell, deliver, carry, transport, or 
ship any such wildlife which was 
illegally taken. Certain exceptions 
would apply to agents of the Service and 
State conservation agencies. 

Permits may be issued to carry out 
otherwise prohibited activities involving 
endangered species under certain 
circumstances. Regulations governing 
permits are at 50 CFR 17.22 and 17.23. 
Such permits are available for scientific 
purposes for incidental take pursuant to 
an approved conservation plan, or to 
enhance the propagation or survival of 
the species. In some instances, permits 
may be issued during a specified period 
of time to relieve undue economic 
hardship that would be suffered if such 
relief were not available. Section 10({a) 
of the Act also provides for permits for 
incidental taking endangered species 
under limited circumstances. 


Public Comments Solicited 


The Service intends that the rules 
finally adopted will be accurate and as 
effective as possible in the conservation 
of any endangered or threatened 
species. Therefore, any comments or 
suggestions from the public, other 
concerned governmental agencies, the 
scientific community, industry, private 
interests, or any other appropriate party 
concerning any of these proposed rules 
are hereby solicited. Comments 
particularly are sought concerning: 

(1) Biological or other relevant data 
concerning any threat (or the lack 
thereof) to the species included in this 
proposal; 

(2) The location of any additional 
populations of C. b. baileyi and C. b. 
grandis and the reasons why any 
habitat of these species should or should 
not be determined to be critical habitat 
as provided by Section 4 of the Act; 

(3) Additional information concerning 
the range and distribution of these 
species; 

(4) Current or planned activities in the 
subject areas and their possible impacts 
on these species; and 


(5) Any impacts resulting from 
determining critical habitat. 

Final promulgation of the reglations 
on C. b. baileyi and C. b. grandis will 
take into consideration the comments 
and any additional information received 
by the Service, and such 
communications may lead to a final 
regulation that differs from this 
proposal. 

The Endangered Species Act provides 
for a public hearing on this proposal, if 
requested. Requests must be filed within 
45 days of the date of the proposal. Such 
requests should be made in writing and 
addressed to the Regional Director, U.S. 
Fish and Wildlife Service, Lloyd 500 
Building, Suite 1692, 500 Northeast 
Multnomah Street, Portland, Oregon 
97232. 


National Environmental Policy Act 


In accordance with a recommendation 
from the Council on Environmental 
Quality (CEQ), the Service has not 
prepared any NEPA documentation for 
this proposed rule. The recommendation 
from CEQ was based, in part, upon a 
decision in the Sixth Circuit Court of 
Appeals which held that the preparation 
of NEPA documentation was not 
required as a matter of law for listings 
under the Endangered Species Act. PLF 
v. Andrus, 657 F.2d 829 (6th Cir. 1981). 


Authors 


The primary authors of this proposed 
rule are Dr. Jack E. Williams, 
Endangered Species Staff, U.S. Fish and 
Wildlife Service, Room E2740, Federal 
Building, 2800 Cottage Way, 
Sacramento, California 95825, Dr. James 
E. Deacon, Biology Department, 
University of Nevada, Reno, Nevada 
89557 (under contract to the Service) 
and Ms. Linda M. Hurley, Office of 
Endangered Species, U.S. Fish and 
Wildlife Service, Washington, D.C. 
20240. 
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List of Subjects in 50 CFR Part 17 


Endangered and threatened wildlife, 
Fish, Marine mammals, Plants 
(agriculture). 


Proposed Regulations Promulgation 
PART 17—[AMENDED] 


Accordingly, it is hereby proposed to 
amend Part 17, Subchapter B of Chapter 
I, Title 50 of the Code of Federal 
Regulations, as set forth below: 

1. The authority citation for Part 17 
reads as follows: 

Authority: Pub. L. 93-205, 87 Stat. 884; Pub. 
L. 94-359, 90 Stat. 911; Pub. L. 95-632, 92 Stat. 
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97- 
304, 96 Stat. 1411 (16 U.S.C. 1531 et seg.). 


2. It is proposed to amend § 17.11(h) 
by adding the following two entries 
alphabetically to the List of Endangered 
and Threatened Wildlife under the 
heading “Fishes:” 


§ 17.11 Endangered and threatened 
wildlife. 


* * * * * 


(h) * * 
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3. It is further proposed to amend 
§ 17.95(e) Fishes, by adding critical 
habitat of the Hiko White River 
springfish and the White River 
springfish in the same alphabetical 
order as they are listed in § 17.11(h), as 
follows: . 


® * * * * 


(e) eee 
* ® * * * 

Hiko White River springfish 
(Crenichthys baileyi grandis) 

Nevada, Lincoln County. Each of the 
following springs and outflows plus 
surrounding land areas for a distance of 50 
feet from these springs and outflows: 

Hiko Spring and associated outflows 
within T4S, R60E, SW% of NE% Sec. 14 and 
NW of SE% Sec. 14. 

Crystal Springs and associated outflows 
within T5S, R6OE, all of NE% Sec. 10 except 
NW%, NE% of SE% Sec. 10, SW% of NW% 
Sec. 11, and NW% of SW% Sec. 11. 


Known constituent elements include 
warmweater springs and their outflows and 
surrounding land areas that provide 
vegetation for cover and habitat for insects 
and other invertebrates on which the species 
feeds. 

White River springfish 
(Crenichthys baileyi baileyi) 

Nevada, Lincoln County. Ash Springs and 
associated outflows plus surrounding land 
areas for a distance of 50 feet from the 
springs and outflows within the following 


areas: T6S, R60E, E% of E% Sec. 1 and T6S, 
RGiE, NW% of NW% Sec. 6. 


Vertebrate population where 
endangered or threatened Status listed 


Known constituent elements include 
warmwater springs and their outflows and 
surrounding land areas that provide 
vegetation for cover and habitat for insects 
and other invertebrates on which the species 
feeds. 

* ® : ® ® ® 
Dated: April 13, 1984. 
G. Ray Arnett, 
Assistant Secretary for Fish and Wildlife and 
Parks. 
[FR. Doc. 84-12304 Filed 5-4-4; 8:45 am] 
BILLING CODE 4310-55-M 


50 CFR Part 26 


Extension of the Comment Period for 
the Proposed Rulemaking for Ruby 
Lake National Wildlife Refuge, Ruby 


_ Valley, Nevada 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Proposed rule; extension of 
comment period. 


SUMMARY: On Thursday, March 29, 1984, 


the U.S. Fish and Wildlife Service 
(Service) published a proposed rule 
concerning public entry and use at Ruby 
Lake National Wildlife Refuge, Nevada 
(49 FR 12285). The 30-day comment 
period on this proposed rulemaking was 
to have closed Monday, April 30, 1984. 
Sincé the time of publication, the 
Service has received two requests for an 
extension of this comment period. In 
order to accommodate the requestors, 
by this public notice the Service is 
extending the comment period until 
Tuesday, May 15, 1984. All public 
comments must be received not later 
than close of business May 15 to be 
considered in the development of the 
final rulemaking. 


DATE: Comments by May 15, 1984. 
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Special 
rules. 


When Critica 


appress: US. Fish and Wildlife Service, 
18th and C Sts., NW., Washington D.C. 
20240. 


FOR FURTHER INFORMATION CONTACT: 
Rollin R. Sparrowe, 
Mr. Coughlin. (202) 653-8762. 
Dated: May 1, 1984. 
Robert A. Jantzen, 
U.S. Fish and Wildlife Service. 
[FR Doc. 84-12244 Filed 54-84; 8:45 am] 
BILLING CODE 4310-55-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 649 
[Docket No. 40309-26] 
American Lobster Fishery 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA Commerce. 


ACTION: Withdrawal of proposed 
rulemaking. 


summary: NOAA withdraws the 
proposed rule to implement a revision to 
the fishery management plan (FMP) for 
the American lobster which prohibited 
the retention, in a portion of the Gulf of 
Maine, of lobsters marked with a v- 
notch. The proposed rule appeared at 
page 9589 in the Federal Register of 
Wednesday, March 14, 1984 (49 FR 
9589). The revision to the FMP was 
disapproved by the Regional Director, 
Northest Region, National Marine 
Fisheries Service, under section 
304(b)(3) of the Magnuson Fishery 
Conservation and Management Act on 
April 26, 1984, because it is not 
consistent with the national standards 
for fishery conservation and 
management, of the Magnuson Act and 
fails to meet the requirements of 
Executive Order 12291 and the 
Regulatory Flexibility Act. 

FOR FURTHER INFORMATION CONTACT: 
Bruce Nicholls (Lobster Management 
Coordinator, Northeast Region, National 
Marine Fisheries Service), 617-281-3600, 
ext. 324. 


(16 U.S.C. 1801 et seg.) 
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Dated: May 1, 1984. 
Carmen J. Blondin, 
Deputy Assistant Administrator for Fisheries 
Resource Management, National Marine 
Fisheries Service. 

NOAA by this document withdraws 
the proposed rule that appeared at page 
9589 in the Federal Registerof _ 
Wednesday, March 14, 1984 (49 FR 
9589). 

(FR Doc. 84-12190 Filed 5-2-84; 1:18 pm] 
BILLING CODE 3510-22-M 
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Notices 


This section of the FEDERAL REGISTER 
contains documents: other than rules or 
proposed rules that are applicable to the 
Public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 
Commodity Credit Corporation 


1984 Tobacco Price Support Levels 


AGENCY: Commodity Credit Corporation 
(CCC), USDA. 

ACTION: Notice of Proposed 
Determination of 1984 Tobacco Price 
Support Levels. 


SUMMARY: The purpose of this Notice of 


Proposed Determination is to request 
comments with respect to levels of price 
support which are required to be 
determined for all eligible kinds of 
tobacco (except flue-cured) for the 1984 
marketing year in accordance with the 
Agricultural Act of 1949, as amended. 
The public is invited to submit written 
comments, views and recommendations 


concerning the proposed determinations. 


DATE: Comments must be received on or 
before June 6, 1984 to'be assured of 
consideration. 

ADDRESS: Written comments should be 
sent to the Director, Analysis Division, 
ASCS, U.S. Department of Agriculture, 
P.O. Box 2415, Washington, D.C. 20013. 
All written submissions made pursuant 
to this notice will be made available for 
public inspection from 8:15 a.m. to 4:45 
p.m. Monday through Friday, in Room 
3741, USDA South Building, 14th and 
Independence Avenue, S.W., 
Washington, D.C. 

FOR FURTHER INFORMATION CONTACT: 
Robert H. Miller, (202) 447-8839 or 
Robert Tarczy, (202) 447-5187. A 
Preliminary Regulatory Impact Analysis 
describing the options considered in 
developing this notice and the impact of 
implementing each option is available 
on request from Mr. Tarczy. 
SUPPLEMENTARY INFORMATION: This 
notice had been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Departmental Regulation 1512-1, and 


had been classified as “not major.” The 
provisions of this notice will not result 
in: (1) An annual effect on the economy 
of $100 million or more; (2) a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State or local governments, or 
geographical regions; or (3) significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, the environment, or the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

I have determined that an emergency 
exists which warrants less than a 60-day 
comment period on this proposed action 
because producers need to know as 
soon as possible the levels of the 1984 
price support for these kinds of tobacco 
so that they can make plans for this 
year’s crop. For this reason, comments 
must be received by June 6, 1984, to 
ensure consideration. 

The title and number of the Federal 
Assistance Program to which this notice 
applies are: Title—Commodity Loans 
and Purchases; No.—10.051, as set forth 
in the Catalog of Federal Domestic 
Assistance. 

It has been determined that the 
regulatory Flexibility Act is not 
applicable to this notice since the 
Commodity Credit Corporation (CCC) is 
not required by 5 U.S.C. 553 or any other 
provision of law to publish a notice of 
proposed rulemaking with respect to the 
subject of this notice. 

Price support is required to be made 
available for each crop of a kind of 
tobacco for which quotas are in effect or 
for which marketing quotas have not 
been disapproved by producers at a 
level which is determined in accordance 
with a formula prescribed in section 106 
of the Agricultural Act of 1949, as 
amended (7 U.S.C. 1445). Section 
106(f}(3) of the 1949 Act provides that for 
the 1984 Crop of any kind of tobacco 
(other than flue-cured tobacco) for 
which marketing quotas are in effect or 
for which marketing quotas are not 
disapproved by producers, the Secretary 
of Agriculture shall establish the support 
price at such level as will not narrow the 
normal price support differential 
between flue-cured tobacco and such 
other kind of tobacco. Section 106(f)(1) 
also provides that for the 1984 crop of 
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flue-cured tobacco, the level of price 
support shall be the level at which the 
1982 crop was supported. 

The levels of price support for the 
1982 crops of the various kinds of 
tobacco, which were determined in 
accordance with section 106 (b) and (d) 
of the 1949 Act, are as follows: 


Since the level of price support for the 
1982 crop of burley tobacco is greater 
than the level of price support for the 
1982 crop of flue-cured tobacco, the 1984 
level of price support for burley tobacco 
cannot be decreased but may be 
increased. 

Since the levels of price support for 
the 1982 crops of other kinds of tobacco 
are lower than the level of price support 
which is applicable to the 1982 crop of 
flue-cured tobacco, the 1984 levels of 
price support for these kinds of tobacco 
cannot be increased but may be 
decreased. 

Section 106(f)(3) requires that in 
determining the 1984 levels of price 
support for all kinds of tobacco (except 
flue-cured), the Secretary shall take into 
consideration for each kind of tobacco. 
the cost of production, supply and 
demand factors, the comments received 
in response to the public notice, and 
other relevant factors as the Secretary 
deems appropriate. 

The supplies of all kinds of tobacco 
for which price support is made 
available are currently in excess of their 
respective reserve supply levels; i.e., the 
supply deemed adequate to meet 
domestic use and export needs. During 
the 1983 crop year, the percentage of the 
1983 crop which was pledged as 
collateral for CCC price support loans 
ranged from a negligible amount for 
Virginia sun-cured (type 37) to nearly 
100 percent for Puerto Rican filler (type 
46). A more detailed analysis of the 
1983/84 marketing year is set forth in the 
following table: 
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[in millions of pounds) 


Puerto Rican, type 46 en eannneeee 


5 Three times annual disappearance past 3 marketing years. 


® Less than 50,000 pounds. 


Proposed Determinations 


The Secretary of Agriculture proposes 
to determine and announce a level of 
price support of $1.751 per pound for the 
1984 crop of burley tobacco. For the 
other kinds of tobacco, except flue-cured 
tobacco, specific levels of price support 
for the 1984 corps are not being 
proposed. However, comments are 
requested with respect to the 
appropriate level of price support for 
these kinds of tobacco. 


Signed at Washington, D.C., on May 2, 
1984. 


Everett Rank, 


Executive Vice President, Commodity Credit 
Corporation. 


[FR Doc. 64~12192 Filed 5-4-4; 6:45 am] 
BILLING CODE 3410-05-M 


Composite 
Feb. 9, 1984. 


Food Safety and Inspection Service 
[Docket No. 84-007N] 


SLD Policy Memoranda; Semi-Annual 
Listing 


AGENCY. Food Safety and Inspection 
Service, USDA. 


ACTION: Notice. 


SUMMARY: This document lists 
memoranda issued by the Standards 
and Labeling Division (SLD), Meat and 
Poultry Inspection Technical Services, 
Food Safety and Inspection Service 
(FSIS), and available to the public which 
contain significant new applications or 
interpretations of the Federal Meat 
Inspection Act, the Poultry Products 
Inspection Act, the regulations 
promulgated thereunder, or 
departmental policy in the labeling area. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Hibbert, Director, 
Standards and Labeling Division, Meat 
and Poultry Inspection Technical 
Services, Food Safety and Inspection 


Red Meat Products Containing Added Solutions, Feb. 9, 1984 


Labels, Feb. 9, 1984. 


labeling for products which resembie and are not nutrition- 
ally inferior to standardized meat of poultry products.. 


Service, U.S. Department of Agriculture, 
Washington, D.C. 20250, (202) 447-6042. 
SUPPLEMENTARY INFORMATION: FSIS 
conducts a prior approval program for 
labels or other labeling to be used on 
federally inspected meat and poultry 
products (9 CFR 317.4, 317.5, 381.132, and 
381.134). Pursuant to the Federal Meat 
Inspection Act (21 U.S.C. 601 et seq.) 
and the Poultry Products Inspection Act 
(21 U.S.C. 451 et seg.), and the 
regulations promulgated thereunder, 
meat and poultry products which do not 
bear approved labels may not be 
distributed in commerce. 

FSIS’s prior label approval program is 
conducted by label review experts 
within SLD. A variety of factors, such as 
continuing technological innovations in 
food processirig and expanded public 
concern regarding the presence of 
various substances in foods, generates 
complex issues which SED must resolve 
as part of the prior label approval 
process. In interpreting the Acts or 
regulations to resolve these issues, SLD 
may modify its policies on labeling or 
develop now ones. 

Significant or novel interpretations or 
determinations made by SLD are issued 
in writing in memorandum form. This 
document lists those SLD policy 
memoranda issued form October 1, 1983, 
through April 1, 1984. 

Persons interested in obtaining copies 
of any of the following SLD policy 
memoranda, or in being included on a 
list of automatic distribution of future 
SLD policy memoranda may write to: 
Printing and Distribution Section. 
Paperwork Management Branch, 
Administrative Services Division, Food 
Safety and Inspection Service, U.S. 
Department of Agriculture, Washington, 
D.C. 20250. 


Policy Memo 028. 
9 CFR 317.17 and, 319.2. 


9 CFR 319.15, 319.81, 319.100, 
319.300, 319.301, and 319.303. 
Policy Memo 060. 


9 CFR 318.7(c)(4) 
9 CFR 317.2(ch(1), 381.117(a), and 


381.117(d). 
CFR 317.8(o)(1) and 


Q 
381.129(b)(2). 


9 CFR 317.2@) and 381.1(b). 


The LSD policies specified in these memoranda will be uniformly applied to all relevant labeling applications unless 
modified by future memoranda or more formal Agency action. Applicants retain all rights of appeal regarding decisions based 


upon these memoranda. 
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Done in Washington, D.C., on April 19, 1984. 


Robert G. Hibbert, 


Director, Standards and Labeling Division, Meat and Poultry Inspection Technical Services, Food Safety and Inspection Service. 


{FR Doc. 64-12194 Filed 5-4-84; 8:45 am] 
BILLING CODE 3410-DM-M 


DEPARTMENT OF COMMERCE 
Office of the Secretary 


Advisory Committee for International 
Legal Metrology; Renewal 


In accordance with the provisions of 
the Federal Advisory Committee Act, 5 
U.S.C. App. I, and after consultation 
with the General Services 
Administration, the Secretary of 
Commerce has determined that the 
renewal of the Advisory Committee for 
International Legal Metrology is in the 
public interest in connection with the 
performance of duties imposed on the 
Department by law. 

The Committee, first established in 
March 1974 and renewed in March 1976, 
1978, 1980 and 1982, was to terminate on 
April 19, 1984. Its purpose was to advise 
the Department through the Director, 
National Bureau of Standards (NBS), on 
technical and policy matters relating to 
NBS’ assigned general responsibility for 
the development of U.S. positions on 
technical issues arising in the 
International Organization of Legal 
Metrology (OIML). This objective was 
achieved. Its advice and 
recommendations—All of which were 
accepted and implemented by NBS— 
have meaningfully contributed to the 
Administration's program for increased 
export trade by ensuring that 
International Recommendations 
proposed by OIML do not contain 
restrictive technical requirements which 
act as non-tariff trade barriers. 

In renewing the Committee, the 
Secretary has not changed its objective. 
The trade implications of OIML and the 
ambitious work program envisioned by 
the Organization mandate continued 
active participation by the United States 
and the continued need for timely action 
by Government and industry to assess 
the trade impact of proposed OIML 
actions. The Committee is uniquely 
suited to assist NBS in this task and its 
function cannot be accomplish by any 
organizational element or other 
committee of the Department. 

As initially established (39 FR 6136 2- 
19-74) the Committee will continue with 
a balanced representation, presently of 
approximately 40 members, chaired by 
the United States Representative to the 
International Committee of Legal 
Metrology (CIML). Membership on the 


Committee is balanced through 
representation from four major interest 
groups: (1) Federal agencies which use 
and/or regulate measurement 
instruments in commerce, or in the field 
of public health and safety; (2) state and 
local weights and measures jurisdictions 
which establish metrological 
requirements for instruments and 
regulate the accuracy of these 
instruments in intrastate commerce; (3) 
industry trade associations, professional 
metrologists and private standards 
bodies which manufacture, use/or write 
private voluntary standards 
incorporating, or referencing, 
measurement devices or methods; and 
(4) consumers. Additionally, Committee 
meetings are open at any time to any 
interest group that demonstrates a 
desire to participate 

The Committee will function solely as 
an advisory body, and in compliance 
with the provisions of the Federal 
Advisory Committee Act. 

Copies of the Committee's revised 
charter will be filed with appropriate 
committees of the Congress and with the 
Library of Congress. 

Inquiries or comments may be 
addressed to the Committee Control 
Officer, Mr. David E. Edgerly, Manager, 
Standards Management Program, Office 
of Product Standards Policy, National 
Bureau of Standards, Washington, D.C. 
20234, telephone: 301-921-3287. 


Phillip B. Ladd, 


Acting Assistant Secretary for 
Administration. 


[FR Doc. 84~12152 Filed 5-484; 8:45 am] 
BILLING CODE 3510-13-M 


Foreign-Trade Zones Board 
{Order No. 247] 


Resolution and Order Approving the 
Application of the City of Birmingham, 
Alabama, for a Foreign-Trade Zone in 
Birmingham 


Resolution and Order 


Proceedings of the Foreign-Trade 
Zones Board, Washington, D.C. 

Pursuant to the authority granted in 
the Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a-81u), 
the Foreign-Trade Zones Board has 


adopted the following Resolution and 
Order: 


The Board, having considered the 
maiter, hereby orders: 


After consideration of the application of 
the City of Birmingham, Alabama, filed with 
the Foreign-Trade Zones Board (the Board) 
on May 2, 1983, requesting a grant of 
authority for establishing, operating, and 
maintaining a general-purpose foreign-trade 
zone in Birmingham, within the Birmingham 
Customs Port of entry, the Board, finding that 
the requirements of the Foreign-Trade Zones 
Act, as amended, and the Board's regulations 
are satisfied, and that the proposal is in the 
public interest, approves the application. 

As the proposal involves open space on 
which buildings may be constructed by 
parties other than the grantee, this approval 
includes authority to the grantee to permit the 
erection of such buildings, pursuant to 
Section 400.815 of the Board's regulations, as 
are necessary to carry out the zone proposal, 
providing that prior to its granting such 
permission it shall have the concurrences of 
the local District Director of Customs, the 
U.S. Army District Engineer, when 
appropriate, and the Board's Executive 
Secretary. Further, the grantee shall notify 
the Board's Executive Secretary for approval 
prior to the commencement of any 
manufacturing operation within the zone. The 
Secretary of Commerce, as Chairman and 
Executive Officer of the Board, is hereby 
authorized to issue a grant of authority and 
appropriate Board Order. 


Grant to Establish, Operate, and 
Maintain a Foreign-Trade Zone in 
Birmingham, Alabama 


Whereas, by an Act of Congress 
approved June 18, 1934, an Act “To 
provide for the establishment, operation, 
and maintenance of foreign-trade zones 
in ports of entry of the United States, to 
expedite and encourage foreign 
commerce, and for other purposes,” as 
amended (19 U.S.C. 81a-81u) (the Act), 
the Foreign-Trade Zones Board (the 
Board) is authorized and empowered to 
grant to corporations the privilege of 
establishing, operating, and maintaining 
foreign-trade zones in or adjacent to 
ports of entry under the jurisdiction of 
the United States; 


Whereas, the City of Birmingham, 
Alabama (the Grantee) has made 
application (filed May 2, 1983, Docket 
No. 13-83, 48 FR 21175) in due and 
proper form to the Board, requesting the 
establishment, operation, and 
maintenance of a foreign-trade zone in 
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Birmingham, within the Birmingham 
Customs port of entry; 

Whereas, notice of said application 
has been given and published, and full 
opportunity has been afforded all 
interested parties to be heard; and, 

Whereas, the Board has found that the 
requirements of the Act and the Board's 
regulations (15 CFR Part 400) are 
satisfied; 

Now, Therefore, the Board hereby 
grants to the Grantee the privilege of 
establishing, operating, and maintaining 
a foreign-trade zone, designated on the 
records of the Board as Zone No. 98 at 
the location mentioned above and more 
particularly described on the maps and 
drawings accompanying the application 
in Exhibits IX and X, subject to the 
provisions, conditions, and restrictions 
of the Act and the regulations issued 
thereunder, to the same extent as though 
the same were fully set forth herein, and 
also to the following express conditions 
and limitations: 

Activation of the foreign-trade zones 
shall be commenced by the Grantee 
within a reasonable time from the date 
of issuance of the grant, and prior 
thereto the Grantee shall obtain all 
necessary permits from Federal, State, 
and municipal authorities. 

The Grantee shall allow officers and 
employees of the United States free and 
unrestricted access to and throughout 
the foreign-trade zone site in the 
performance of their official duties. 

The Grantee shail notify the Executive 
Secretary of the Board for approval prior 
to the commencement of any 
manufacturing operations within the 
zone. 

The grant shall not be construed to 
relieve the Grantee from liability for 
injury or damage to the person or 
property of others occasioned by the 
construction, operation, or maintenance 
of said zone, and in no event shall the 
United States be liable therefor. 

The grant is further subject to 
settlement locally by the District 
Director of Customs and the Army 
District Engineer with the Grantee 
regarding compliance with their 
respective requirements for the 
protection of the revenue of the United 
States and the installation of suitable 
facilities. 

In Witness Whereof, the Foreign- 
Trade Zones Board has caused its name 
to be signed and its seal to be affixed 
hereto by its Chairman and Executive 
Officer at Washington, D.C. this 27th 
day of April 1984, pursuant to Order of ° 
the Board. 


Foreign-Trade Zones Board. 

Malcolm Baldrige, 

Chairman and Executive Officer. 
Attest: 

John J. Da Ponte, Jr., 

Executive Secretary. 

[FR Doc. 84~-12258 Filed 54-84; 8:45 am] 

BILLING CODE 3510-25-M 


[Order No. 248] 


Resolution and Order Approving the 
Application of the State of Delaware 
for a Foreign-Trade Zone in 
Wilmington and Kent County, 
Delaware 


Resolution and Order 


Proceedings of the Foreign-Trade 
Zones Board, Washington, D.C. 

Pursuant to the authority granted in 
the Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a-81u)}, 
the Foreign-Trade Zones Board has 
adopted the following Resolution and 
Order: 

The Board, having considered the 
matter, hereby orders: 


After consideration of the application of 
the State of Delaware, submitted through the 
Delaware Development Office, filed with the 
Foreign-Trade Zones Board (the Board) on 
April 5, 1983, and amended on September 19, 
1983, requesting a grant of authority for 
establishing, operating, and maintaining a 
general-purpose foreign-trade zone in 
Wilmington and Kent County, adjacent to the 
Wilmington Customs port of entry, the Board, 
finding that the requirements of the Foreign- 
Trade Zones Act, as amended, and the 
Board's regulations are satisfied, and that the 
proposal is in the public interest, approves 
the application. 

As the proposal involves open space on 
which buildings may be constructed by 
parties other than the grantee, this approval 
includes authority to the grantee to permit the 
erection of such buildings, pursuant to 
Section 400.815 of the Board's regulations, as 
are necessary to carry out the zone proposal, 
providing that prior to its granting such 
permission it shall have the concurrences of 
the local District Director of Customs, the 
U.S. Army District Engineer, when 
appropriate, and the Board’s Executive 
Secretary. Further, the grantee shall notify 
the Board’s Executive Secretary for approval 
prior to the commencement of any 
manufacturing operation within the zone. The 
Secretary of Commerce, as Chairman and 
Executive Officer of the Board, is hereby 
authorized to issue a grant of authority and 
appropriate Board Order. 


Grant to Establish, Operate, and 
Maintain a Foreign-Trade Zone in 
Wilmington and Kent County, Delaware 
Whereas, by an Act of Congress 
approved June 18, 1934, an Act “To 
provide for the establishment, operation, 
and maintenance of foreign-trade zones 
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in ports of entry of the United States, to 
expedite and encourage foreign 
commerce, and for other purposes,” as 
amended (19 U.S.C. 81a-81u) (the Act), 
the Foreign-Trade Zones Board (the 
Board) is authorized and empowered to 
grant to corporations the privilege of 
establishing, operating, and maintaining 
foreign-trade zones in or adjacent to 
ports of entry under the jurisdiction of 
the United States; 

Whereas, the State of Delaware (the 
Grantee), through the Delaware 
Development Office, has made 
application (filed April 5, 1983, Docket 
No. 9-83, 48 FR 16927) in due and proper 
form to the Board, which was amended 
on September 19, 1983 (48 FR 43365), 
requesting the establishment, operation, 
and maintenance of a foreign-trade zone 
in Wilmington and Kent County, 
Delaware, adjacent to the Wilmington 
Customs port of entry; 

Whereas, notice of said application 
has been given and published, and full 
opportunity has been afforded all 
interested parties to be heard; and, 

Whereas, the Board has found that the 
requirements of the Act and the Board’s 
regulations (15 C.F.R. Part 400) are 
satisfied; 

Now, therefore, the Board hereby 
grants to the Grantee the privilege of 
establishing, operating, and maintaining 
a foreign-trade zone, designated on the 
records of the Board as Zone No. 99 at 
the locations mentioned above and more 
particularly described on the maps and 
drawings accompanying the application 
in Exhibits IX and X, subject to the 
provisions, conditions, and restrictions 
of the Act and the regulations issued 
thereunder, to the same extent as though 
the same were fully set forth herein, and 
also to the following express conditions 
and limitations: 

Activation of the foreign-trade zone 
shall be commenced by the Grantee 
within a reasonable time from the date 
of issuance of the grant, and prior 
thereto the Grantee shall obtain all 
necessary permits from Federal, State, 
and municipal authorities. 

The Grantee shall allow officers and 
employees of the United States free and 
unrestricted access to and throughout 
the foreign-trade zone sites in the 
performance of their official duties. 

The Grantee shall notify the Executive 
Secretary of the Board for approval prior 
to the commencement of any 
manufacturing operations within the 
zone 


The grant shall not be construed to 
relieve the Grantee from liability for 
injury or damage to the person or 
property of others occasioned by the 
construction, operation, or maintenance 
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of said zone, and in no event shall the 
United States be liable therefor. 

The grant is further subject to 
settlement locally by the District 
Director of Customs and the Army 
District Engineer with the Grantee 
regarding compliance with their 
respective requirements for the 
protection of the revenue of the United 
States and the installation of suitable 
facilities. 

In witness whereof, the Foreign-Trade 
Zones Board has caused its name to be 
signed and its seal to be affixed hereto 
by its Chairman and Executive Officer 
at Washington, D.C. this 27th day of 
April 1984, pursuant to Order of the 
Board. 

Foreign-Trade Zones Board. 
Malcolm Baldrige, 
Chairman and Executive Officer. 

Attest: 

John J. Da Ponte, Jr., 
Executive Secretary. 

(FR Doc. 64-12286 Filed 5~4-64; 6:45 am] 
BILLING CODE 3510-25-M 


international Trade Administration 
[A-583-008] 


Certain Circular Welded Carbon Steel 
Pipes and Tubes From Taiwan: 
Antidumping Duty Order 


AGENCY: International Trade 
Administration, Department of 
Commerce, 


action: Antidumpting Duty Order. 


SUMMARY: In separate investigations, 
the United States Department of 
Commerce and the United States 
International Trade Commission (ITC) 
have determined that certain circular 
welded carbon steel pipes and tubes 
(CWPT) from Taiwan are being sold at 
less then fair value and that these sales 
are materially injuring a United States 
industry. Therefore, all entries, or 
warehouses withdrawals, for 
consumption of CWPT from Taiwan 
made on or after October 28, 1983, the 
date on which the Department published 
its “Suspension of Liquidation” notice in 
the Federal Register, will be liable for 
the possible assessment of antidumping 
duties. Further, a cash deposit of 
estimated antidumpting duties must be 
made on all such entries, and 
withdrawals from warehouse, for 
consumption made on or after the date 
of publication of this antidumpting duty 
order in the Federal Register. 
EFFECTIVE DATE: May 7, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Nicholas, C. Tolerico, Agreements 
Compliance Division, Import 


Administration, International Trade 
Administration, United States 
Department of Commerce, 14th Street 
and Constitution Avenue NW., 
Washington, D.C. 20230. Telephone: 
(202) 377-4036. 


SUPPLEMENTARY INFORMATION: The 
merchandise covered by this order is 
CWPT from Taiwan, which are defined 
as: welded carbon steel pipes and tubes, 
of circular cross section, with walls not 
thinner than 0.065 inch, and 0.375 inch or 
more but not over 4.5. inches in outside 
diameter, currently provided for in items 
610.3231, 610.3232, 610.3241 and 610.3244 
of the Tariff Schedules of the United 
States Annotated (TSUSA). 

In accordance with section 733 of the 
Tariff Act of 1930, as amended (the Act) 
(19 U.S.C. 1673b), on October 28, 1983, 
the Department published its 
preliminary determinatiion that there 
was reason to believe or suspect that 
CWPT from Taiwan were being sold at 
less than fair value (48 FR 49902). On 
March 16, 1984, the Department 
published its final determination that 
these imports were being sold at less 
than fair value (49 FR 9931). 

On April 30, 1984, in accordance with 
section 735(b) of the Act (19 U.S.C. 
1673d(d)), the ITC notified the 
Department that such importations are 
materially injuring a United States 
industry. 

Therefore, in accordance with 
sections 736 and 751 of the Act (19 
U.S.C. 1673e and 1675), the Department 
directs United States Customs officers to 
assess, upon further advice by the 
administering authority pursuant to 
section 736(a)(1) of the Act (19 U.S.C. 
1673e(a)(1)), antidumping duties equal to 
the amount by which the foreign market 
value of the merchandise exceeds the 
United States price for all entries of 
CWPT from Taiwan subject to this 
order. These antidumping duties will be 
assessed on all CWPT from Taiwan, 
entered or withdrawn from warehouse, 
for consumption on or after October 28, 
1983, the date on which the Department 
published its “Suspension of 
Liquidation” notice in the Federal 
Register. 

On or after the date of publication of 
this notice, United States Customs 
officers must require at the same time as 
importers would normally deposit 
estimated Customs duties on this 
merchandise, an additional cash deposit 
of estimated antidumpting duties for all 
companies as identified in the chart 
below. The weighted-average margins 
are as follows: 


This determination constitutes an 
antidumping order with respect to 
CWPT from Taiwan, pursuant to § 736 
of the Act (19 U.S.C. 1673e) and 353.48 of 
the Commerce Regulations (19 CFR 
353.48). 

We have deleted from the Commerce 
Regulations, Annex 1 to 19 CFR Part 353, 
which listed antidumpting findings and 
orders currently in effect. Instead, 
interested parties may contact the 
Office of Information Services, Import 
Administration, for copies of the 
updated list of orders currently in effect. 


Notice if Review 


In accordance with section 751(a)(1) 
of the Act (19 U.S.C. 1675(a)(1)) the 
Department hereby gives notice that it is 
commencing an administrative review of 
this order on May 7, 1984. For further 
information regarding this review, 
contact Mr. William Matthews at (202) 
377-5253. 

This notice is published in accordance 
with section 736 of the Act (19 U.S.C. 
1673e) and § 353.48 of the Department of 
Commerce Regulations (19 CFR 353.48). 


Dated: May 2, 1984. 
Alan F. Holmer, 
Deputy Assistant Secretary for Import 
Administration. 
[FR Doc. 84~12274 Filed 5-4-84; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-580-007) 


Certain Circular Welded Carbon Steel 
Pipes and Tubes From the Republic of 
Korea: Antidumping Duty Order 


AGENCY: International Trade 
Administration, Department of 
Commerce. 


action: Antidumping Duty Order. 


summary: In separate investigations, 
the United States Department of 
Commerce and the United States 
International Trade Commission (ITC) 
have determined that certain circular 
welded carbon steel pipes and tubes 
(CWPT) from the Republic of Korea 
(Korea) are being sold at less than fair 
value and that these sales are materially 
injuring a United States industry. 
Therefore, all entries, or warehouse 
withdrawals, for consumption of CWPT 
from Korea made on or after October 28, 
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1983, the date on which the Department 
published its “Suspension of 
Liquication” notice in the Federal 
Register, will be liable for the possible 
assessment of antidumping duties. 
Further, a cash deposit of estimated 
antidumping duties must be made on all 
such entries, and withdrawals from 
warehouse, for consumption made on or 
after the date of publication of this 
antidumping duty order in the Federal 
Register. 

EFFECTIVE DATE: May 7, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Holly Kuga, Agreements Compliance 
Division, Import Administration, 
International Trade Administration, 
United States Department of Commerce, 
14th Street and Constitution Avenue, 
NW., Washington, D.C. 20230; telephone: 
(202) 377-1102. 

SUPPLEMENTARY INFORMATION: The 
merchandise covered by this order is 
CWPT from Korea, which are defined 
as: welded carbon steel pipes and tubes, 
of circular cross section, with walls not 
thinner than 0.065 inch, and 0.375 inch or 
more but not over 4.5 inches in outside 
diameter, currently provided for in items 
610.3231, 610.3232, 610.3241 and 610.3244 
of the Tariff Schedules of the United 
States Annotated (TSUSA). 

In accordance with section 733 of the 
Tariff Act of 1930, as amended (the Act) 
(19 U.S.C. 1673b), on October 28, 1983, 
the Department published its 
preliminary determination that there 
was reason to believe or suspect that 
CWPT from Korea were being sold at 
less than fair value (48 FR 49900). On 
March 16, 1984, the Department 
published its final determination that 
these imports were being sold at less 
than fair value (49 FR 9926). 

On April 30, 1984, in accordance with 
Section 735(d) of the Act (19 U.S.C. 
1673d(d)}, the ITC notified the 
Department that such importations are 
materially injuring a United States 
industry. 

Therefore, in accordance wit: 
sections 736 and 751 of the Act (19 
U.S.C. 1673e and 1675), the Department 
directs United States Customs officers to 
assess, upon further advice by the 
administering authority pursuant to 
section 736{a}{1) of the Act (19 U.S.C. 
1673e(a)}(1)), antidumping duties equal to 
the amount by which the foreign market 
value of the merchandise exceeds the 
United States price for all entries of 
CWPT from Korea subject to this order. 
These antidumping duties will be 
assessed on all CWPT from Korea, 
entered or withdrawn from warehouse, 
for consumption on or after October 28, 
1983, the date on which the Department 
published its “Suspension of 


Liquidation” notice in the Federal 
Register. 

On or after the date of publication of 
this notice, United States Customs 
officers must require,-at the same time 
as importers would normally deposit 
estimated Customs duties on this 
merchandise, an additional cash deposit 
of estimated antidumping duties for all 
companies other than those excluded 
from this order. The weighted-average 
margins are as follows: 


Manutacturers/producers/ exporters 


Pusan Steel Pipe Co., Ltd 
Hyundai Stee! Pipe Co., LU’ 
Korea Steel Pipe Co., Ltd. 


CWPT produced by Union Steel Mfg. 
Co., Ltd. and Dongjin Steel Co., Ltd. for 
export to the United States are excluded 
from this order. The weighted-average 
margin for Korea Steel Pipe Co., Ltd. and 
the weighted-average margin for all 
other Manufacturers/Producers/ 
Exporters reflect a correction to the final 
reported margin due to a clerical error in 
calculation; we added one adjustment 
which should have been subtracted. 

This determination constitutes an 
antidumping order with respect to 
CWPT from Korea, pursuant to section 
736 of the Act (19 U.S.C. 1673e) and 
§ 353.48 of the Commerce Regulations 
(19 CFR 353.48). 

We have deleted from the Commerce 
Regulations, Annex 1 to 19 CFR Part 353, 
which listed antidumping findings and 
orders currently in effect. Instead, 


‘ interested parties may contact the 


Office of Information Services, Import 
Administration, for copies of the 
updated list of orders currently in effect. 


Notice of Review 


In accordance with section 751(a)(1) 
of the Act {19 U.S.C. 1675{a)(1)) the 
Department hereby gives notice that it is 
commencing an administrative review of 
this order on May 7, 1984. For further 
information regarding this review, 
contact Mr. William Matthews at (202) 
377-5253. 

This notice is published in accordance 
with section 736 of the Act {19 U.S.C. 
1673e) and § 353.48 of the Department of 
Commerce Regulations (19 CFR 353.48). 


Dated: May 2, 1984. 
Alan F. Holmer, 
Deputy Assistant Secretary for Import 
Administration. 
[FR Doc. 84~12275 Filed 54-84; 8:45 am] 
BILLING CODE 3510-DS-M 
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[C-435-001] 


Carbon Steel Wire Rod From 
Czechoslovakia; Final Negative 
Countervailing Duty Determination 


May 1, 1984. 


AGENCY: International Trade 
Administration/Import Administration, 
Commerce. 


ACTION: Notice. 


SUMMARY: We determine that bounties 
or grants within the meaning of section 
303 of the Tariff Act of 1930, as amended 
(the Act), cannot be found in nonmarket 
economies. Consequently, we find no 
bounties or grants bestowed on the 
manufacturers, producers, or exporters 
of carbon steel wire rod from 
Czechoslovakia, a nonmarket economy, 
and have not ordered the U.S. Customs 
Service to suspend liquidation. 
EFFECTIVE DATE: May 7, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Laura Campobasso, Office of 
Investigations, Import Administration, 
International trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, N.W., 
Washington, D.C. 20230, telephone (202) 
377-3174. 

SUPPLEMENTARY INFORMATION: 


Final Determination 


Based upon our investigation, we 
determine that bounties or grants cannot 
be found in nonmarket economies. 
Consequently, we find no bounties or 
grants bestowed on the manufacturers, 
producers or exporters of carbon steel 
wire rod from Czechoslovakia, a 
nonmarket economy. 

For the purposes of this investigation, 
the following alleged programs are 
found not to confer bounties or grants: 


—A multiple exchange rate system 
effected through use of a foreign trade 
multiplier and special coefficients 
whereby different rates are applied 
depending on the product and the 
destination of the export; 

—A currency reterition program that 
allows exporting companies to keep a 
certain portion of their hard currency 
export earnings; 

—Tax exemptions based on export 
performance. 


Case History 


On November 23, 1983, we received a 
petition from counsel for Atlantic Steel 
Company, Continental Steel Company, 
Georgetown Steel Corporation and 
Raritan Stee] Company, filed on behalf 
of the United States industry producing 
carbon steel wire rod. In compliance 
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with the filing requirements of § 355.26 
of our regulations (19 CFR 355.26), 
petitioners alleged that manufacturers, 
producers or exporters in 
Czechoslovakia of carbon steel wire rod 
receive, directly or indirectly, benefits 
constituting bounties or grants within 
the meaning of section 303 of the Act. 

On December 13, 1983 (48 FR 56419), 
we initiated a countervailing duty 
investigation on those allegations. We 
stated in that notice that our decision to 
initiate did not imply any judgment 
whether the practices concerned were, 
in fact, bounties or grants. We stated 
that we would issue a preliminary 
determination on or before February 16, 
1984. 

On December 16, 1983, we presented a 
questionnaire concerning the allegations 
in the petition to the government of 
Czechoslovakia in Washington, D.C. On 
March 1, 1984, we sent a supplemental 
questionnaire to the government of 
Czechoslovakia in Washington, D.C. 
Communications were received from the 
Czech government on January 13, and 

‘February 13, that did not address any 
allegations made by the petitioners. On 
March 28, 1984, we received a letter in 
response to the supplemental 
questionnaire which provided limited 
information. The information was not 
verified. 

The Czech government has chosen not 
to cooperate in this investigation. Our 
usual practice, when a respondent ” 
refuses to reply, is to use the “best 
information available”, according to 
section 776(b) of the Act. We have done 
so in this proceeding. 

On February 16, 1984, we 
preliminarily determined that benefits 
constituting bounties or grants within 
the meaning of the countervailing duty 
law are not being provided to 
manufacturers, producers, or exporters 
in Czechoslovakia of carbon steel wire 
rod (49 FR 6773). A hearing was 
requested by the petitioners and was 
held on March 20, 1984. We received 
briefs from the parties to the proceeding 
on March 14 and April 4. : 

Czechoslovakia is not a “country 
under the Agreement” within the 
meaning of section 701(b) of the Act. 

_ Therefore, this investigation was 
conducted under section 303 of the Act. 
Under this section, because the 
merchandise under investigation is 
dutiable, the domestic industry is not 
required to allege that, and the U.S. 
International Trade Commission is not 
required to determine whether, imports 
of this product cause or threaten to 
cause material injury to a U.S. industry. 


Scope of Investigation 


For the purpose of this investigation, 
the term “carbon steel wire rod” covers 
a coiled, semi-finished, hot-rolled 
carbon steel product of approximately 
round solid cross section, not under 0.20 
inch nor over 0.74 inch in diameter, not 
tempered, not treated, not partly 
manufactured; and valued over 4 cents 
per pound, as currently provided for in 
item 607.17 of the Tariff Schedules of the 
United States. The period for which we 
are measuring alleged subsidization is 
January 1 to December 31, 1983. 


Analysis 


In our preliminary determination, we 
stated that nonmarket economy (NME) 
countries were not exempt from the 
provisions of section 303 of the Act. This 
preliminary determination was based on 
a narrow reading of section 303, which 
provides that a countervailing duty shall 
be assessed: 

(w)henever any country, dependency, colony, 
province, or other political subdivision of 
government, person, partnership, association, 
cartel, or corporation, shall pay or bestow, 
directly or indirectly, any bounty or grant 
upon the manufacture or production or export 
of any article or merchandise manufactured 
or produced in such country, dependency, 
colony, province, or other political 
subdivision of government * * * (added). 


In our preliminary determination, we 
focused on the phrase “any country,” 
thereby correctly addressing part of the 
jurisdictional question; i.e., whether any 
political entity is exempted per se from 
the countervailing duty law. However, 
upon reconsideration, our preliminary 
determination did not address 
adequately the additional jurisdictional 
question; i.e., whether government 
activities in an NME confer a “bounty or 
grant” within the meaning of section 
303. Upon reconsideration, we have 
concluded that bounties or grants, 
within the meaning of section 303, 
cannot be found in NME's. 

In a market economy, scarce 
resources are channeled to their most 
profitable and efficient uses by the 
market forces of supply and demand. 
We believe a subsidy (or bounty or 
grant) is definitionally any action that 
distorts or subverts the market process 
and results in a misallocation of 
resources, encouraging inefficient 
production and lessening world wealth. 

In NME's, resources are not allocated 
by a market. With varying degrees of 
control, allocation is achieved by central 
planning. Without a market, it is 
obviously meaningless to look for a 
misallocation of resources caused by 
subsidies, There is no market process to 
distort to subvert. Resources may 
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appear to be misallocated in an NME 
when compared to the standard of a 
market economy, but the resource 
misallocation results from central 
planning, not subsidies. 

It is this fundamental distinction—that 
in an NME system the government does 
not interfere in the market process, but 
supplants it—that has led us to conclude 
that subsidies have no meaning outside 
the context of a market economy. 

In the absence of government 
intervention, market economies are 
characterized by flexible prices 
determined through the interaction of 
supply and demand. In response to these 
prices, resources flow to their most 
profitable and efficient uses. To identify 
subsidies in this pure market economy, 
we would look to the treatment a firm or 
sector would receive absent government 
action. In the absence of the bounty or 
grant, the firm would experience 
market-determined costs for its inputs 
and receive a market-determined price 
for its output. The subsidy received by 
the firm would be the difference 
between the special treatment and the 
market treatment. Thus, the market 
provides the necessary reference point 
for identifying and calculating the 
amount of the bounty or grant. 

However, few modern economies are 
purely market driven. Governments 
frequently intervene in the market place 
to promote social (as opposed to 
economic) goals, such as full 
employment or income redistribution. In 
addition to taxes and subsidies as policy 
tools, these governments employ various 
regulations in factor and financial 
markets. The state sometimes owns 
selected firms or industries. 

Despite the varying degrees of 
regulation, state ownership and state 
intervention, we can still identify a 
bounty or grant. This is primarily 
because private ownership of resources 
has remained the rule, rather than the 
exception, and these governments have 
not tried to supplant the market as the 
allocator of resources. A countervailable 
action in a market economy is a 
distortion. It encourages a producer to 
sell abroad rather than in his home 
market or, in the case of a domestic 
subsidy, gives preferential treatment to 
an industry or sector of the economy. In 
either situation, the subsidy is 
identifiable as differential treatment: 
Different from the market or different 
from other firms or sectors. Subsidies in 
market economy systems are 
exceptional events. They can be 
discerned from the background provided 
by the market system. 

No such background exists in an 
NME. By market standards, the 
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nonmarket environment is riddled with 
distortions. Prices are set by central 
planners. “Losses” suffered by 
production and foreign trade enterprises 
are routinely covered by government 
transfers. Investment decisions are 
controlled by the state. Money and 
credit are allocated by the central 
planners. The wage bill is set by the 
government. Access to foreign currency 
is restricted. Private ownership is 
limited to consumer goods. 

We have asked ourselves whether we 
can identify a subsidy against such a 
background. Guided by the CCPA, we 
have sought to isolate a potential 
subsidy and evaluate its result: 


Neither form nor nomenclature being 
decisive in determining whether a bounty or 
grant has been conferred, it is the economic 
result of the foreign government's action 
which controls (italics added). 

United States v. Zenith Radio Corp., 64 
CCPA 130, 138-9, 562 F.2d 1209, 1216 
(1977), aff'd, 437 U.S. 443 (1978). 

Assume that the government in a 
market economy made a payment to a 
producer on each of his sales. 
Theoretically, the market economy 
producer would respond by increasing 
his output. In an NME, the payment 
upon sale could be effected merely by 
increasing the administered price. 
Would the new, higher price result in 
increased output by the NME enterprise? 

If the NME government controls the 
inputs the producer needs and does not 
make these inputs available, then output 
could not be increased, despite the 
higher price. Moreover, if the enterprise 
had to expand its plant to produce more 
output, and had to rely on the 
government for investment funds or 
central management enterprises for the 
machinery and equipment, then output 
would not be increased unless the funds 
or equipment were provided. Thus, the 
simple price increase, with no further 
action by the government, would not 
lead to increased output. The 
government action would have no 
economic result. Even if the government 
gave the producer the investment funds 
necessary for plant expansion, without 
the needed inputs, output could not 
increase. Neither of the actions, the 
price increase or the government 
“provision” of capital, would have the 
effect-of a bounty or grant. 

In such a situation, we could not 
disaggregate government actions in such 
a way as to identify the exceptional 
action that is a subsidy. Because the 
notion of a subsidy is, by definition, a 
market phenomenon, it does not apply 
in a nonmarket setting. To impose that 
concept where it has no meaning would 
force us to identify every government 


action as a subsidy (or a tax). We are 
not prepared to do this—we will not 


\ impose the market-based concept of a 


subsidy on a system where it has no 
meaning and cannot be identified or 
fairly quantified. 

We do not believe that the 
hypothetical proposed above differs 
substantially from the situation facing 
enterprises in NME’s. Based on our 
analysis, we have found that NME 
systems share certain features that 
make it impossible to find that a bounty 
or grant exists. These nonmarket 
features are, moreover, apparent in 
Czechoslovakia. 

Most NME systems are characterized 
by centrally administration prices. 
Descriptions of these systems report 
that prices are reformed, revised or 
changed with varying frequency. 
Thousands of prices can be changed at a 
time by the planners. 

Prices in Czechoslovakia are similarly 
controlled. For example, the prices of 
raw materials are to be reformed as part 
of the seventh Five-Year Plan (1981-85). 
The prices of technologically advanced 
products are reportedly set as part of the 
annual plans. A producer price reform is 
anticipated in 1984 to increase overall 
price levels in Czechoslovakia by 6.5 
percent-7 percent. 

Moreover, centrally administered 
prices do not play the same role as 
prices in a market economy system. 
NME prices do not reflect scarcity. Nor 
do they equate supply and demand. 
They are typically calculated by a 
formula that does not include demand; 
i.e., the prices that consumers are 
willing to pay for the good. 

Our analysis has shown this to be true 
in Czechoslovakia. Even where so- 
called “market” prices exist for 
consumer goods, non-price rationing is 
evident in the reported 10-year wait for 
an apartment in Prague. Producer prices 
reflect costs and profits with the method 
of calculation varying from reform to 
reform. 

Where the enterprises’ revenues are 
controlled because output prices are 
administered, and their costs are 
controlled through administered input 
prices, then it seems evident that profits, 
as they are normally defined (total 
revenue less total costs), are effectively 
controlled as well. This is recognized in 
Attachment C to petitioners’ February 
10, 1984, submission in the Polish 
investigation, in which it is stated: 

Profits and losses exist, first of all, as the 
result of the adoption of particular prices. 
Overall price revisions are introduced from 
time to time * * *. These revisions usually 
change profitability and unprofitability in 
various sectors of the economy. 
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Despite limited attempts to bring 
internal prices more into line with world 
prices, the reform in Czechoslovakia is 
not moving away from price planning 
and central control. 

These administered profits play a 
different role from profits in a market 
economy. Profit guides capitalists to 
invest resources where they earn the 
highest possible return. Profit 
maximization leads the capitalist to 
produce goods that are in demand at the 
least cost. Profits drive market economic 
systems. 

Profit for the NME enterprise manager 
is only one of many possible success 
indicators. It is one of the tools typically 
employed by NME governments to 
motivate enterprise managers to fulfill 
targets established in the central plan. 
Other success indicators, for gauging the 
enterprise’s performance include value- 
added and/or gross output. 

Commentators on NME systems have 
observed that reliance on a single 
indicator will not produce the results 
desired by the central planners. 
Attempts to maximize value-added, for 
example, lead to using too much labor 
input. If profit maximization is pursued, 
the distortion of the underlying prices 
will lead to a distorted picture of profits. 
Because of the distortions arising from 
the use of success indicators, they are 
usually supplemented with additional 
incentives: Bonuses for minimizing costs 
or using domestically produced inputs or 
exporting. The result of more and more 
incentives or bonuses being applied to 
guide enterprise managers is that 
decision-making is again centralized in 
the government planning agencies. 
Instead of being incentives or subsidies 
in a market sense, they are means of 
controlling the enterprise. 

This is apparently the situation in 
Czechoslovakia. Detailed, specific 
targets were set in seventh Five-Year 
Plan. For example, steel production is to 
increase 5 percent, and even the 
production method is specified. There 
are strict quotas for production and 
consumption. Indicators have been 
introduced which reflect the central 
planners’ goals in such areas as labor 
productivity, use of fixed assets, 
reduced consumption of energy, and 
materials and profitability in terms of 
value-added. Bonuses exist for over- 
fulfilling plan targets, particularly export 
targets. 

We see no reason why these success 
indicators and bonuses would work any 
differently in Czechoslovakia than in 
other NME's. We believe that the 
“incentives” alleged by petitioners 
function like the other incentives, as 
more elements of central control. Even 
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those incentives tied to export, some of 
which might be considered export 
subsidies in a market economy, do not, 
in our opinion, operate as export 
subsidies in an NME. 

As described above, enterprises in 
these countries operate under different 
conditions than do firms in market 
economy systems. In Czechoslovaki, for 
example, foreign trade is operated as a 
state monopoly. The type and volume of 
goods to be exported are defined in the 
material plan. 

That the Czech government has 
introduced “economic mechanisms”— 
for rewarding overfulfillment of targets, 
for rationalizing the use of imports, for 
promoting exports—does not mean that 
Czech enterprises can respond to those 
incentives like a competitive firm in a 
market economy. These mechanisms are 
imposed upon a system that is not 
economically rational. Nor are the 
reforms designed to lead to a rational, 
market system. Central planning 
remains the basis for defining the goals 
and operating conditions for the 
enterprises. 

In this situation, “incentives” have a 
different meaning than in a market 
economy system. They are not 
distortions of market generated signals 
to competitive firms. They are imposed 
on a system to generate results: results 
that the nonmarket economy inherently 
cannot produce. 

Thus, we have found generally for 
NME's and specifically for 
Czechoslovakia that prices are 
administered and that these prices do 
not have the same meaning as prices in 
a market economy. Not only are the 
NME enterprise’s output prices 
controlled, but its costs, which are the 
prices paid for inputs, also are centrally 
determined. With administered costs 
and prices, profits effectively are 
administered as well. Finally, economic 
activity is centrally directed through the 
use of administered prices, plans and 
targets. 

These are the essential characteristics 
of nonmarket economic systems. It is 
these features that make NME's 
irrational by market standards. This is 
the background that does not allow us to 
identify specific NME government 
actions as bounties or grants. 

In arriving at this conclusion, we first 
have sought congressional guidance. 
Based upon our review, inter alia, of the 
countervailing duty law, its legislative 
history, and the legislative history of 
other international trade laws, we have 
concluded that Congress never has 
confronted directly the question of 
whether the countervailing duty law 
applies to NME countries. In such a 
situation, the function of an 


administrative agency, as well as a 
court, is “to discern dispositive 
legislative intent by ‘projecting as well 
as it Could how the legislature would 
have dealt with the concrete situation if 
it had but spoken.’” Asahi Chemical 
Industry Co. Ltd. v. United States, 4 CIT 
120, 124 (1982) (quoting from District of 
Columbia v. Orleans, 406 F.2d 957, 958 
(D.C. Cir. 1968)). Therefore, we have 
tried to determine as best we can what 
Congress would have said if it had dealt 
with the question of the application of 
the countervailing duty law to NME's. 

Congress enacted the first U.S. 
countervailing duty law in 1890, but this 
law applied only to imports of sugar. 
Soon thereafter, Congress enacted the 
first generally applicable countervailing 
duty law in section 5 of the Tariff Act of 
1897. The statutory language of “bounty 
or grant” contained in section 5 has 
remained substantively unaltered 
through several subsequent revisions up 
to the present day. These early 
enactments did not address the problem 
of imports from NME countries because, 
of course, NME's, as we know them 
today, did not yet exist. Subsequently, 
NME's developed, but Congress did 
nothing to adapt the concept of “bounty 
or grant” to the unique problems posed 
by imports from such countries. Indeed, 
during the last decade, when trade with 
NME countries developed in importance, 
Congress took no action indicating that 
the countervailing duty law could or 
should be used to combat alleged unfair 
competition from that trade. 

In 1974, and again in 1979, Congress 
addressed the problem of unfair trade 
remedies with respect to imports from 
NME countries. However, even though 
on both occasions Congress also 
considered the strengths and 
weaknesses of the countervailing duty 
law, and in fact amended the 
countervailing duty law each time, it 
never even debated the possibility of 
applying the countervailing duty law to 
NME country imports. Instead, Congress 
chose two other vehicles for dealing 
with this problem. 

Specifically, in the Trade Act of 1974, 
Congress amended section 205 of the 
Antidumping Act, 1921, to set forth rules 
for dealing with unfair competition from 
NME countries. (These rules are set 
forth currently in section 773(c) of the 
Act.) This amendment adopted the 
standard for price comparison then used 
by the Department of the Treasury to 
imports from NME or state-controlled 
economy countries. In explaining this 
amendment, the Senate Finance 
Committee recognized the unique 
characteristics of state-controlled 
economies warranting a special 
legislative response: 
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The committee is concerned that the 
technical rules contained in the Act are 
insufficient to counteract dumping from 
State-controlled-economy countries where 
the supply and demand forces do not operate 
to produce prices, either in the home market 
or in third countries, which can be relied 
upon for comparison. 


S. Rep. No. 93-1298, 93rd Cong., 2d Sess. 
174 (1974). 

In the Trade Act of 1974, Congress 
also enacted section 406 to protect U.S. 
industries from trade disruption caused 
by imports from Communist countries. 
In enacting this special market 
disruption rule (which is somewhat 
similar to section 201 of the Trade Act of 
1974), Congress recognized that 
traditional unfair trade remedies simply 
did not work in the case of imports from 
NME countries. As stated in the Senate 
Report: 

In the face of such imports, traditional 
unfair trade remedies, such as the 
Antidumping Act, have proven inappropriate 
or ineffective because of the difficulty of their 
application to products from State-controlled 
economies. 


Id., p. 210.1 

Likewise, in the Trade Agreements 
Act of 1979 (“TAA”), in which Congress 
thoroughly restructured the 
countervailing duty law, Congress did 
not enact any countervailing duty 
provision even referring to NME's. Here, 
too, there is nothing in the legislative 
history of the TAA even suggesting that 
the countervailing duty law should 
apply to NME’s, nor is there any advice 
on how the administering authority 
should apply the market-oriented 
concept of “bounty or grant” to an NME. 
Instead, Congress reenacted the special 
provision of the antidumping law 
dealing with imports from controlled 
economy countries. 

This congressional silence is revealing 
when viewed in conjunction with Article 
15 of the Subsidies Code, which 
Congress expressly approved in section 
2{a) of the TAA. Paragraph 2 of Article 
15 of the Code permits signatories to 
regulate unfairly priced imports from 
NME countries under either antidumping 
or countervailing duty legislation. 
Significantly, the Code anticipated that 
if a signatory chose to use the 
countervailing duty option, the mode of 
analysis would be the same as under the 
principles of the U.S. antidumping law. 
Faced with these options set forth in 


1 Significantly, the Report stated that such 
“remedies” are “inappropriate or ineffective.” 
However, Congress amended the Antidumpting Act 
to ratify specifically its applicability to NME's. 
Therefore, the reference to “inappropriate” 
remedies must have been to the countervailing duty 
law, which Congress did not amend to apply to 
NME countries. 





19374 


Article 15, Congress reaffirmed its 
determination to regulate unfair 
competition from NME countries under 
the antidumping law, by enacting 
section 773(c) of the Act, which 
continued the approach previously 
authorized under section 205(c) of the 
Antidumping Act, 1921. Congress made 
no effort to do the same under the 
countervailing duty law. (Indeed, had 
the Congress done so, it would have 
destroyed the statutory scheme 
established under section 773(c), 
because petitioners would have 
bypassed the antidumping law in favor 
of the countervailing duty law in order 
to avoid the injury test of the 
antidumping law, thereby rendering 
section 773(c) a dead letter.) Essentially, 
this is the same approach as has been 
take by the European Communities. See 
INTERFACE ONE (D. Wallace, G. 
Spina, & R. Rawson, eds. 1980), p. 39 
(Statement of Dr. Hans-Friedrich 
Beseler). 

In seeking guidance on this issue, we 
also have considered developments 
since the enactment of the TAA. In 1981, 
the Comptroller General published a 
study on the problem of regulating 
imports from NME Countries. Report to 
the Congress of the United States: U.S. 
Laws and Regulations Applicable to 
Imports from Nonmarket Economies 
Could be Improved (1981). In dicussing 
the problems of applying the 
contervailing duty law to NME's, the 
Comptroller General concluded that is in 
only “remotely possible” to identify and 
quantify subsidies in NME’s. /d., p. 32. 

We also have sought guidance from 
academic literature on the question of 
whether the concept of “bounty or 
grant” has any rational meaning in the 
context of NME countries. Here, too, the 
consensus of opinion appears to be that 
the countervailing duty law simply 
cannot be applied to such countries. For 
example, Professor John J. Barcelo, III, 
has stated: 


If a nonmarket economy exporting country 
is involved, most of the analysis used thus far 
for both export and domestic subsidies, is 
entirely inapplicable. One cannot speak of 
market imperfections and nondistortive 
actions or even the distinction between 
export and domestic subsidies if an economy 
as a whole is not governed by the market 
principle. Theoretically, any given sale may 
be subsidized or not, but since there is no 
market reference point, it is idle to speak in 
such terms. 


Subsidies and Countervailing 
Duties—Analysis and A proposal, 9 Law 
& Policy in International Business 779, 
850 (1977). 

Likewise, Professor Robert E. Hudec 
has written: 


In both the 1974 and 1979 trade legislation, 
“State-controlled-economy” trade is treated 
as a problem under the dumping laws, and 
nothing at all is said about this subject in the 
law pertaining to subsidies. 

To the author’s knowledge, the original 
reasons for this classification have never 
been explained publicly. The explanation is 
probably technical. The countervailing duty 
law (for subsidies) appears to require ~ 
identification and measurement of a resource 
transfer from the state to the producer. This 
ig simply not a measurable event in the 
typical nonmarket economy. 


INTERFACE TWO (D. Wallace, Jr. and 
D.A. Flores, eds. 1982), p. 23. 

Similarly, Professor Harold B. 
Malmgren, former Deputy Special 
Representative for Trade Negotiations, 
clearly states the difficulty of applying 
traditional countervailing duty concepts 
to NME’s: 

The extent to which a nonmarket system, 
however, can be said to be subsidising will 
always be unclear. The methods of assessing 
whether a problem exists will have to be 
somewhat different than they would be in the 
case of trade between industrialized market 
economies. So far, this problem has not been 
dealt with directly. Instead, governments 
have utilized bilateral trade arrangements, 
with special safeguard or escape clauses, or 
they have employed a concept of 
hypothetical cost-price construction 
(frequently utilizing costs in a third country 
as a basis). New rules will have to take into 
account this special set of complex problems. 
It would appear inevitable that there would 
be some difference in the treatment of the 
— economies in any new system of 

es. 


International Order for Public Subsidies 
(Trade Policy Research Centre), 1977, p. 
48. 


It has been recognized that the 
administering authority has broad 
discretion in determining the existence 
or non-existence of the term “bounty or 
grant.” United States v. Zenith Radio 
Corp., 562 F. 2d 1209, 1316 (C.C.P.A. 
1977), aff'd 437 U.S. 443 (1978). In 
accordance with the discussion above, 
we have exercised this discretion by 
concluding that a “bounty or grant,” 
within the meaning of the countervailing 
duty law, cannot be found in an NME. 

Thus, the sole remining question is 
whether or not Czechoslovakia is an 
NME. In our opinion, the economy of a 
country is an NME whenever it operates 
on principles of nonmarket cost or 
pricing structures so that sales or offers 
for sale of merchandise in that country 
or to countries other than the United 
States do not reflect the market value of 
the merchandise. Based upon the 
discussion above, and the record in this 
investigation, we determine that 
Czechoslovakia satisfies this test and 
that it is an NME. Accordingly, we 
determine that manufacturers, 
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producers, or exporters in 
Czechoslovakia of carbon steel wire rod 
do not receive bounties or grants. 

Alan F. Holmer, 

Acting Assistant Secretary for Trade 
Administration. 

[FR Doc. 84--12224 Filed 5~4-84; 8:45 am] 

BILLING CODE 3510-DS-™ 


[C-455-003] 


Carbon Steel Wire Rod From Poland; 


Final Negative Countervailing Duty 
Determination 


May 1, 1984. 

AGENCY: International Trade 
Administration/Import Administration, 
Commerce. 


ACTION: Notice. 


SUMMARY: We determine that bounties 
or grants within the meaning of section 
303 of the Tariff Act of 1930, as amended 
(the Act), cannot be found in nonmarket 
economies. Consequently, we find no 
bounties or grants bestowed on the 
manufactures, producers, or exporters of 
carbon steel wire rod from Poland, a 
nonmarket economy, and have not 
ordered the U.S. Customs Service to 
suspend liquidation. 

EFFECTIVE DATE: May 7, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Laura Campobasso, Office of 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue NW., 
Washington, D.C. 20230, telephone (202) 
377-3174. 


SUPPLEMENTARY INFORMATION: 
Final Determination 


Based upon our investigation, we 
determine that bounties or grants cannot 
be found in nonmarket economies. 
Consequently, we find no bounties or 
grants bestowed on the manufacturers, 
producers or exporters of carbon steel 
wire rod from Poland, a nonmarket 
economy. 

For the purpose of this investigation, 
the following alleged programs are 
found not to confer bounties or grants: 
—A multiple exchange rate system 

whereby different rates are applied to 

(1) commercial transactions with 

capitalist countries, (2) commercial 

transactions with socialist countries, 
and (3) non-commercial transactions 
and tourism; 

—A currency retention program that 

allows exporting companies to keep a 

portion of their hard currency export 


earnings; 
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—Price equalization payments to the 
foreign trade organizations and the 
industrial enterprises involved in 
foreign trade, to compensate them for 
losses incurred when the Foreign 
Trade Ministry sells goods for less 
than their domestic price; 

—Adjustment coefficients that increase 
the effective exchange rate; and 

—Income tax rebates and reductions in 
FAZ contributions based on export 
performance. 


Case History 


On November 23, 1983, we received a 
petition from Atlantic Steel Company, 
Continental Steel Company, 
Georgetown Steel Corporation and 
Raritan Steel Company, filed on behalf 
of the United States industry producing 
carbon steel wire rod. In compliance 
with the filing requirements of § 355.26 
of our regulations (19 CFR 355.26), 
petitioners allege that manufacturers, 
producers or exporters in Poland of 
carbon steel wire rod receive, directly or 
indirectly, benefits constituting bounties 
or grants within the meaning of section 
303 of the Act. 

On December 13, 1983 (48 FR 56419), 
we initiated a countervailing duty 
investigation on those allegations. We 
stated in our notice of initiation that our 
decision to initiate did not imply any 
judgment whether the practices 
concerned were, in fact, bounties or 
grants. We stated that we would issue a 
preliminary determination on or before 
February 16, 1984. 

On December 16, 1983, we presented a 
questionnaire concerning the allegations 
in the petition to the government of 
Poland in Washington, D.C. We received 
a response on January 16, 1984. 

On February 16, 1984, we 
preliminarily determined that benefits 
constituting bounties or grants within 
the meaning of the countervailing duty 
law are not being provided to 
manufacturers, producers, or exporters 
in Poland of carbon steel wire rod (49 FR 
6768). A hearing was requested by the 
petitioners and was held on March 19, 
1984. We received briefs from the 
parties to the proceeding on March 13 
and 14 and April 4. In accordance with 
section 776(a) of the Act, we verified all 
information in the response during the 
period March 26 through April 2, 1984. 

Poland is not a “country under the 
Agreement” within the meaning of 
section 701(b) of the Act. Therefore, this 
investigation was conducted under 
section 303 of the Act. Under this 
section, because the merchandise under 
investigation is dutiable, the domestic 
industry is not required to allege that, 
and the U.S. International Trade 
Commission is not required to determine 


whether, imports of this product cause 
or threaten to cause material injury to a 
U.S. industry. 


Scope of Investigation 


For the purpose of this investigation, 
the term “carbon steel wire rod” covers 
a coiled, semi-finished, hot-rolled 
carbon steel product of approximately 


round solid cross section, not under 0.20 


inch nor over 0.74 inch in diameter, not 
tempered, not treated, not partly 
manufactured; and valued over 4 cents 
per pound, as currently provided for in 
item 607.17 of the Tariff Schedules of the 
United States. There is one known 
producer and one known exporter in 
Poland of carbon steel wire rod products 
to the United States. We received 
information from the government of 
Poland regarding Huta Cedlera and 
Stalexport. The period for which we are 
measuring alleged subsidization is 
January 1 to December 31, 1983. 


Analysis 


In our preliminary determination, we 
stated that nonmarket economy ({ NME) 
countries were not exempt from the 
provisions of section 303 of the Act. This 
preliminary determination was based on 
a narrow reading of section 303, which 
provides that a countervailing duty shall 
be assessed: 

(w)henever any country, dependency, colony, 
province, or other polticial subdivision of 
government, person, partnership, association, 
cartel, or corporation, shall pay or bestow, 
directly or indirectly, any bounty or grant 
upon the manufacture or production or export 
of any article or merchandise manufactured 
or produced in such country, dependency, 
colony, province, or other political 
subdivision of government * * * (italics 
added). 


In our preliminary determination, we 
focused on the phrase “any country,” 
thereby correctly addressing part of the 
jurisdictional question; i.e., whether any 
political entity is exempted per se from 
the countervailing duty law. However, 
upon reconsideration, our preliminary 
determination did not address 
adequately the additional jurisdictional 
question; i.e., whether government 
activities in an NME confer a “bounty or 
grant” within the meaning of section 
303. Upon reconsideration, we have 
concluded that bounties or grants, 
within the meaning of section 303, 
cannot be found in NME's. 

In a market economy, scarce 
resources are channeled to their most 
profitable and efficient uses by the 
market forces of supply and demand. 
We believe a subsidy (or bounty or 
grant) is definitionally any action that 
distorts or subverts the market process 
and results in a misallocation of 
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resources, encouraging inefficient 
production and lessening world wealth. 

In NME's resources are not allocated 
by a market: With varying degrees of 
control, allocation is achieved by central 
planning. Without a market, it is 
obviously meaningless to look for a 
misallocation of resources caused by 
subsidies. There is no market process to 
distort or subvert. Resources may 
appear to be misallocated in an NME 
when compared to the standard of a 
market economy, but the resource 
misallocation results from central 
planning, not subsidies. 

It is this fundamental distinction—that 
in an NME system the government does 
not interfere in the market process, but 
supplants it—that has led us to conclude 
that subsidies have no meaning outside 
the context of a market economy. 

In the absence of government 
intervention, market economies are 
characterized by flexible prices 
determined through the interaction of 
supply and demand. In response to these 
prices, resources flow to their most 
profitable and efficient uses. To identify 
subsidies in this pure market economy, 
we would look to the treatment a firm or 
sector would receive absent government 
action. In the absence of the bounty or 
grant, the firm would experience 
market-determined costs for its inputs 
and receive a market-determined price 
for its output. The subsidy received by 
the firm would be the difference 
between the special treatment and the 
market treatment. Thus, the market 
provides the necessary reference point 
for identifying and calculating the 
amount of the bounty or grant. 

However, few modern economies are 
purely market driven. Governments 
frequently intervene in the market place 
to promote social (as opposed to 
economic) goals, such as full 
employment or income redistribution. In 
addition to taxes and subsidies as policy 
tools, these governments employ various 
regulations in factor and financial 
markets. The state sometimes owns 
selected firms or industries. 

Despite the varying degrees of 
regulation, state ownership and state 
intervention, we can still identify a 
bounty or grant. This is primarily 
because private ownership of resources 
has remained the rule, rather than the 
exception, and these governments have 
not tried to supplant the market as the 
allocator of resources. A countervailable 
action in a market economy is a 
distortion. It encourages a producer to 
sell abroad rather than in his home 
market or, in the case of a domestic 
subsidy, gives preferential treatment to 
an industry or sector of the economy. In 
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either situation, the subsidy is 
identifiable as differential treatment: 
Different from the market or different 
from other firms or sectors. Subsidies in 
market economy systems are 
exceptional events. They can be 
discerned from the background provided 
by the market system. 

No such background exists in an 
NME. By market standards, the 
nonmarket environment is riddled with 
distortions. Prices are set by central 
planners. “Losses” suffered by 
production and foreign trade enterprises 
are routinely covered by government 
transfers. Investment decisions are 
controlled by the state. Money and 
credit are allocated by the central 
planners. The wage bill is set by the 
government. Access to foreign currency 
is restricted. Private ownership is 
limited to consumer goods. 

We have asked ourselves whether we 
can identify a subsidy against such a 
background. Guided by the CCPA, we 
have sought to isolate a potential 
subsidy and evaluate its result: 


Neither form nor nomenclature being 
decisive in determining whether a bounty or 
grant has.been conferred, it is the economic 
result of the foreign government's action 
which controls (italics added). 


United States v. Zenith Radio Corp., 64 
CCPA 130, 138-9, 562 F.2d 1209, 1216 
(1977), aff'd, 437 U.S. 443 (1978). 

Assume that the government in a 
market economy made a payment to a 
producer on each of his sales. 
Theoretically, the market economy 
producer would respond by increasing 
his output. In an NME, the payment 
upon sale could be effected merely by 
increasing the administered price. 
Would the new, higher price result in 
increased output by the NME enterprise? 

If the NME government controls the 
inputs the producer needs and does not 
make these inputs available, then output 
could not be increased, despite the 
higher price. Moreover, if the enterprise 
had to expand its plant to produce more 
output, and had to rely on the 
government for investment funds or 
centrally managed enterprises for the 
machinery and equipment, then output 
would not be increased unless the funds 
or equipment were provided. Thus, the 
simple price increase, with no further 
action by the government, would not 
lead to increased output. The 
government action would have no 
economic result. Even if the government 
gave the producer the investment funds 
necessary for plant expansion, without 
the needed inputs, output could not 
increase. Neither of the actions, the 
price increase or the government 


“provision” of capital, would have the 
effect of a bounty or grant. 

In such a situation, we could not 
disaggregate government actions in such 
a way as to identify the exceptional 
action that is a subsidy. Because the 
notion of a subsidy is, by definition, a 
market phenomenon, it does not apply 
in a nonmarket setting. To impose that 
concept where it has no meaning would 
force us to identify every government 
action as a subsidy (or a tax). We are 
not prepared to do this—we will not 
impose the market-based concept of a 
subsidy on a system where it has no 
meaning and cannot be identified or 
fairly quantified. 

We do not believe that the 
hypothetical proposed above differs 
substantially from the situation facing 
enterprises in NME's. Based on our 
analysis, we have found that NME 
systems share certain features that 
make it impossible to find that a bounty 
or grant exists. These nonmarket 
features are, moreover, apparent in 
Poland. 

Most NME systems are characterized 
by centrally administred prices. 
Descriptions of these systems report 
that prices are reformed, revised or 
changed with varying frequency. The 
planners can change thousands of prices 
at a time. 

Prices in Poland are similarly 
controlled. Since the economic reforms 
of 1982, there are three types of prices: 
Official, regulated and contractual. 
Official prices are set by the state. 
Regulated prices are set by the 
enterprises in accordance with rules set 
out by the government. Contractual 
prices are set by the enterprises and are 
subject to approval by the state 
authorities. 

Moreover, centrally administered 
prices do not play the same role as 
prices in a market economy system. 
NME prices do not reflect scarcity. Nor 
do they equate supply and demand. 
They are typically calculated by a 
formula that does not include demand; 
i.e., the prices that consumers are 
willing to pay for the good. 

This has been the situation in Poland 
both prior to and since the reforms. 
Prices continue to be set at 
disequilibrium levels. Official prices are 
in many cases set lower than production 
costs. Regulated and contractual prices 
do not function as signals to producers. 

Where the enterprises’ revenues are 
controlled (because output prices are 
administered), and their costs are 
controlled (through administered input 
prices), then it seems evident that 
profits, as they are normally defined , 
(total revenue less total costs); are 
effectively controlled as well. This is 
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recognized in Attachment C to 
petitioners’ February 10, 1984, 
submission in the Polish investigation, in 
which it is stated: 

Profits and losses exist, first of all, as the 
result of the adoption of particular prices. 
Overall price revisions are introduced from 
time to time * * * These revisions usually 
change profitability and unprofitability in 
various sectors of the economy. 


These administered profits play a 
different role from profits in a market 
economy. Profit guides capitalists to 
invest resources where they earn the 
highest possible return. Profit 
maximization leads the capitalist to 
produce goods that are in demand at the 
least cost. Profits drive market economic 
systems. 

Profit for the NME enterprise manager 
is ony one of many possible success 
indicators. It is one of the tools typically 
employed by NME governments to 
motivate enterprise managers to fulfill 
targets established in the central plan. 
Other success indicators, for gauging the 
enterprise's performance, include value- 
added and/or gross output. 

Commentators on NME systems have 
observed that reliance on a single 
indicator will not produce the results 
desired by the central planners. 
Attempts to maximize value-added, for 
example, lead to using too much labor 
input. If profit maximization is pursued, 
the distortion of the underlying prices 
will lead to a distorted picture of profits. 

Because of the distortions arising from 
the use of success indicators, they are 
usually supplemented with additional 
incentives: Bonuses for minimizing costs 
or using domestically produced inputs or 
exporting. The result of more and more 
incentives or bonuses being applied to 
guide enterprise managers is that 
decision-making is again centralized in 
the government planning agencies. 
Instead of being incentives or subsidies 
in a market sense, they are means of 
controlling the enterprise. 

This is apparently the situation in 
Poland. The Polish State Law on Socio- 
Economic Planning directs that, “central 
plans define the socio-economic policy 
of the state, i.e., the goals, pattern and 
means of economic development, basic 
social and economic targets and ways of 
their implementation.” The plans and 
targets of the enterprises are consistent 
with the national socio-economic plan. 

A multitude of incentives are used to 
encourage enterprises to boost output, 
increase labor productivity, make better 
use of machinery and equipment, 
conserve materials, improve the quality 
of products and introduce technical 
innovations. Moreover, the large number 
of “economic mechanisms” has 
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apparently led to the predictable result: 
overregulation. Overregulation, in turn, 

leads to profits being determined by the 
central authorities. 

We believe that the “incentives” 
alleged by petitioners function like the 
other incentives, as more elements of 
central control. Even those incentives 
tied to export, some of which might be 
considered export subsidies in a market 
economy, do not, in our opinion, operate 
as export subsidies in an NME. 

As described above, enterprises in 
these countries operate under different 
conditions than do firms in market 
economy systems. In Poland, for 
example, the amounts an enterprise has 
to sell in its home market and to other 
CMEA countries are determined by 
central authorities or are decided by the 
enterpise in conformity with the 
centrally administered guidelines. Thus, 
the output levels for two of the three 
markets facing the enterprise are 
controlled. 

On its face, this could lead to the 
conclusion that the enterprise is not 
restricted or constrained in determining 
the level of output for export to hard 
currency countries. However, as we 
discussed above, when the inputs 
necessary to produce that output are 
controlled or centrally managed, the 
enterprise’s ability to determine how 
much it will produce is effectively 
controlled. If total output is controlled 
and the disposition of a portion of that 
output is controlled, then the amount 
available for export to hard currency 
countries is also effectively controlled. 

That the Polish government has 
introduced “economic mechanisms”"— 
for rewarding overfulfiliment of targets, 
for rationalizing the use of imports, for 
promoting exports—does not mean that 
Polish enterprises can respond to those 
incentives like a competitive firm in a 
market economy. These mechanisms are 
imposed upon a system that is not 
economically rational. Nor are the 
reforms designed to lead to a rational, 
market system. Central planning 
. remains the basis for defining the goals 
and operating conditions for the 
enterprises. 

In this situation, “incentives” have a 
different meaning than in a market 
economy system. They are not distortion 
of market generated signals to 
competitive firms. They are imposed on 
a system to generate results: results that 
the nonmarket economy inherently 
cannot produce. 

Thus, we have found generally for 
NME's and specifically for Poland that 
prices are administered and that these 
prices do not have the same meaning as 
prices in a market economy. Not only 
are the NME enterprise’s output prices 


controlled, but its costs, which are the 
prices paid for inputs, also are centrally 
determined. With administered costs 
and prices, profits effectively are 
administrered as well. Finally, economic 
activity is centrally directed through the 
use of administered prices, plans and 
targets. 

These are the essential characteristics 
of nonmarket economic systems. It is 
these features that make NME's 
irrational by market standards. This is 
the background that does not allow us to 
identify specific NME government 
actions as bounties or grants. 

In arriving at this conclusion, we first 
have sought congressional guidance. 
Based upon our review, inter alia, of the 
countervailing duty law, its legislative 
history, and the legislative history of 
other international trade laws, we have 
concluded that Congress never has 
confronted directly the question of 
whether the countervailing duty law 
applies to NME countries. In such a 
situation, the function of an 


‘administrative agency, as well as a 


court, is “to discern dispositive 
legislative intent by ‘projecting as well 
as it could how the legislature would 
have dealt with the concrete situation if 
it had but spoken.’” Asahi Chemical 
Industry Co. Ltd. .v. United States, 4 CIT 
120, 124 (1982) (quoting from District of 
Columbia v. Orleans, 406 F.2d 957, 958 
(D.C. Cir. 1968)). Therefore, we have 
tried to determine as best we can what 
Congress would have said if it had dealt 
with the question of the application of 
the countervailing duty law to NME's. 

Congress enacted the first U.S. 
countervailing duty law in 1890, but this 
law applied only to imports of sugar. 
Soon thereafter, Congress enacted the 
first generally applicable countervailing 
duty law in section 5 of the Tariff Act of 
1897. The statutory language of “bounty 
or grant” contained in section 5 has 
remained substantively unaltered 
through several subsequent revisions up 
to the present day. These early 
enactments did not address the problem 
of imports from NME countries because, 
of course, NME's, as we know them 
today, did not yet exist. Subsequently, 
NME's developed, but Congress did 
nothing to adapt the concept of “bounty 
or grant” to the unique problems posed 
by imports from such countries. Indeed, 
during the last decade, when trade with 
NME countries developed in importance, 
Congress took no action indicating that 
the countervailing duty law could or 
should be used to combat alleged unfair 
competition from that trade. 

In 1974, and again in 1979, Congress 
addressed the problem of unfair trade 
remedies with respect to imports from 
NME countries. However, even though 
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on both occasions Congress also 
considered the strengths and 
weaknesses of the countervailing duty 
law, and in fact amended the 
countevailing duty law each time, it 
never even debated the possibility of 
applying the countervailing duty law to 
NME country imports. Instead, Congress 
chose two other vehicles for dealing 
with this problem. 

Specifically, in the Trade Act of 1974, 
Congress amended section 205 of the 
Antidumping Act, 1921, to set forth rules 
for dealing with unfair competition from 
NME countries. (These rules are set 
forth currently in section 773(c) of the 
Act.) This amendment adopted the 
standard for price comparison then used 
by the Department of the Treasury to 
imports from NME or state-controlled 
economy countries. In explaining this 
amendment, the Senate Finance 
Committee recognized the unique 
characteristics of state-controlled 
economies warranting a special 
legislative response: 


The committee is concerned that the 
technical rules contained in the Act are 
insufficient to counteract dumping from 
State-controlled-economy countries where 
the supply and demand forces do not operate 
to produce prices, either in the home market 
or in third countries, which can be relied 
upon for comparison. 


S. Rep. No. 93-1298, 93rd Cong., 2d Sess. 
174 (1974). 

In the Trade Act of 1974, Congress 
also enacted section 406 to protect U.S. 
industries from trade disruption caused 
by imports from Communist countries. 
In enacting this special market 
disruption rule (which is somewhat 
similar to section 201 of the Trade Act of 
1974), Congress recognized that 
traditional unfair trade remedies simply 
did not work in the case of imports from 
NME countries. As stated in the Senate 
Report: 

In the face of such imports, traditional 
unfair trade remedies, such as the 
Antidumping Act, have proven inappropriate 
or ineffective because of the difficulty of their 
application to products from State-controlled 
economies. 


Id., p. 210.1 

Likewise, in the Trade Agreements 
Act of 1979 (“TAA”), in which Congress 
thoroughly restructured the 
countervailing duty law, Congress did 
not enact any countervailing duty 


1 Significantly, the Report stated that such 
“remedies” are “inappropriate or ineffective.” 
However, Congress amended the Antidumping Act 
to ratify specifically its applicability to NME's. 
Therefore, the reference to “inappropriate” 
remedies must have been to the countervailing duty 
law, which Congress did not amend to apply to 
NME countries. 
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provision even referring to NME’s. Here, 
too, there is nothing in the legislative 
history of TAA even suggesting that the 
countervailing duty law should apply to 
NME's, nor is there any advice on how 
the administering authority should apply 
the market-oriented concept of “bounty 
or grant” to an NME. Instead, Congress 
reenacted the special provision of the 
antidumping law dealing with imports 
from controlled economy countries. 

This congressional silence is revealing 
when viewed in conjunction with Articl® 
15 of the Subsidies Code, which 
Congress expressly approved in section 
2(a) of the TAA. Paragraph 2 of Article 
15 of the Code permits signatories to 
regulate unfairly priced imports from 
NME countries under either antidumping 
or countervailing duty legislation. 
Significantly, the Code anticipated that 
if a signatory chose to use the 
countervailing duty option, the mode of 
analysis would be the same as under the 
principles of the U.S. antidumping law. 
Faced with these opitons set forth in 
Article 15, Congress reaffirmed its 
determination to regulate unfair 
competition from NME countries under 
the antidumping law, by enacting 
section 773(c) of the Act, which 
continued the approach previously 
authorized under section 205(c) of the 
Antidumping Act, 1921. Congress made 
no effort to do the same under the 
countervailing duty law. (Indeed, had 
the Congress done so, it would have 
destroyed the statutory scheme 
established under section 773(c), 
because petitioners would have 
bypassed the antidumping law in favor 
of the countervailing duty law in order 
to avoid the injury test of the 
antidumping law, thereby rendering 
section 773(c) a dead letter.) Essentially, 
this is the same approach as has been 
taken by the European Communities. 
See INTERFACE ONE (D. Wallace, G. 
Spina, & R. Rawson, eds. 1980), p. 39 
(Statement of Dr. Hans-Friedrich 
Beseler). 

In seeking guidance on this issue, we 
also have considered developments 
since the enactment of the TAA. In 1981, 
the Comptroller General published a 
study on the problem of regulating 
imports from NME countries. Report to 
the Congress of the United States: U.S. 
Laws and Regulations Applicable to 
Imports from Nonmarket Economies 
Could Be Improved (1981). In discussing 
the Problems of applying the 
countervailing duty law to NME's, the 
Comprtoller General concluded that it is 
only “remotely possible” to identify and 
quantify subsidies in NME's. /d., p. 32. 

We also have sought guidance from 
academic literature on the question of 


whether the concept of “bounty or 
grant” has any rational meaning in the 
context of NME countries. Here, too, the 
consensus of opinion appears to be that 
the countervailing duty law simply 
cannot be applied to such countries. For 
example, Professor John H. Barcelo, Il, 
has stated: 


If a nonmarket economy exporting country 
is involved, most of the analysis used thus far 
for both export and domestic subsidies, is 
entirely inapplicable. One cannot speak of 
market imperfections and nondistortive 
actions or even the distinction between 
export and domestic subsidies if an economy 
as a whole is not governed by the market 
principle. Theoretically, any given sale may 
be subsidized or not, but since there is no 
market reference point, it is idle to speak in 
such terms. 


Subsidies and Countervailing Duties— 
Analysis and A Proposal, 9 Law & 
Policy in International Business 779, 850 
(1977). 

Likewise, Professor Robert E. Hudec 
has written: 


In both the 1974 and 1979 trade legislation, 
“state-controlled-economy” trade is treated 
as a problem under the dumping laws, and 
nothing at all is said about this subject in the 
law pertaining to subsidies. 

To the author’s knowledge, the original 
reasons for this classification have never 
been explained publicly. The explanation is 
probably technical. The countervailing duty 
law (for subsidies) appears to-require 
identification and measurement of a resource 
transfer from the state to the producer. This 
is simply not a measurable event in the 
typical nonmarket economy. 


INTERFACE TWO (D. Wallace, Jr. and 
D.A. Flores, eds. 1982), p. 23. - 

Similarly, Professor Harold B. 
Malmgren, former Deputy Special 
Representative for Trade Negotiations, 
clearly states the difficulty of applying 
traditional countervailing duty concepts 
to NME’s: 


The extent to which a nonmarket system, 
however, can be said to be subsidising will 
always be unclear. The methods of assessing 
whether a problem exisis will have to be 
somewhat different than they would be in the 
case of trade between industrialised market 
economies. So far, this problem has not been 
dealt with directly. Instead, governments 
have utilised bilateral trade arrangements, 
with special safeguard or escape clauses, or 
they have employed a concept of 
hypothetical cost-price construction 
(frequently utilising costs in a third country 
as a basis). New rules will have to take into 
account this special set of complex problems. 
It would appear inevitable that there would 
be some difference in the treatment of the 
—" economies in any new system of 

es. 


International Order for Public Subsidies 
(Trade Policy Research Centre), 1977, p. 
48. 
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It has been recognized that the 
administering authority has broad 
discretion in determining the existence 
or non-existence of the term “bounty or 
grant.” United States v. Zenith Radio 
Corp., 562 F. 2d 1209, 1316 (C.C. P.A. 
1977), aff'd, 437 U.S. 443 (1978). In 
accordance with the discussion above, 
we have exercised this discretion by 
concluding that a “bounty or grant,” 
within the meaning of the countervailing 
duty law, cannot be found in an NME. 

Thus the sole remaining question is 
whether or not Poland is an NME. In our 
opinion, the economy of a country is an 
NME whenever it operates on principles 
of nonmarket cost or pricing structures 
so that sales or offers for sale of 
merchandise in that country or to 
countries other than the United States 
do not reflect the market value of the 
mechandise. Based upon the discussion 
above, and the record in this 
investigation, we determine that Poland 
satisfies this test and that it is an NME. 
Accordingly, we determine that 
manufactuers, producers, or exporters in 
Poland of carbon steel wire rod do not 
receive bounties or grants. 


Verification 


In accordance with section 776(a) of 
the Act, we verified all data used in 
making this final determination. 

Alan F. Holmer, 

Acting Assistant Secretary for Trade 
Administration. 

[FR Doc. 84~-12225 Filed 5~4-84; 6:45 am} 
BILLING CODE 3510-DS-M 
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Nonrubber Footwear From Spain; 
Preliminary Results of Administrative 
Review of Countervailing Duty Order 


AGENCY: International Trade 
Administration, Department of 
Commerce. 


ACTION: Notice of Preliminary Results of 
Administrative Review of 
Countervailing Duty Order. 


summary: The Department of 
Commerce has conducted an 
administrative review of the 
countervailing duty order on non-rubber 
footwear from Spain. The review covers 
the period January 1, 1981 through 
December 31, 1982. As a result of the 
review, the Department has 
preliminarily determined the net subsidy 
to be 4.94 percent ad va/orem for 1981, 
and 3.17 percent ad valorem for 1982. 
Interested parties are invited to 
comment on these preliminary results. 


EFFECTIVE DATE: May 7, 1984. 
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FOR FURTHER INFORMATION CONTACT: 
Victoria Marshall or Joseph Black, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, D.C. 20230; 
telephone: (202) 377-2786. 
SUPPLEMENTARY INFORMATION: 


Background 


On September 8, 1983, the Department 
of Commerce (“the Department”) 
published in the Federal Register (48 FR 
40536) the final results of its last 
administrative review of the 
countervailing duty order on non-rubber 
footwear from Spain (39 FR 32904, 
September 12, 1974) and announced its 
intent to conduct the next administrative 
review. As required by section 751 of the 
Tariff Act of 1830 (“the Tariff Act”), the 
Department has now conducted that 
administrative review. 


Scope of the Review 


Imports covered by the review are 
shipments of Spanish non-rubber 
footwear. Such merchandise is currently 
classifiable under items 700.0500 through 
700.4575, 700.5605 through 700.5673, 
700.7220 through 700.8360, and 700.9515 
through 700.9545 of the Tariff Schedules 
of the United States Annotated. 

The review covers the period January 
1, 1981 through December 31, 1982, and 
five programs: (1) A rebate of indirect 
taxes upon exportation, under the 
Desgravacion Fiscal a la Exportacion, 
(2) an operating capital loans program, 
(3) regional incentives programs, (4) 
research and development incentives, 
and (5) other privileged circuit exporter 
credit programs. 


Analysis of Programs 
(1) Desgravacion Fiscal a la 
Exportacion (“DFE”) 


Spain employs a cascading tax 
system. Under this system, the 
government levies a turnover tax 
(“IGTE”) on each sale of a product 
through its various stages of production, 
up to (but not including) the final sale in 
Spain. Upon exportation of the product, 
the government, under the DFE, rebates 
both these accumulated IGTE indirect 
taxes and certain final stage taxes. 

Although the Spanish government 
rebates upon exportation all indirect 
taxes paid under the cascading tax 
system, the Tariff Act and the 
Commerce Regulations allow the rebate 
of only the following: (1) Indirect taxes 
borne by imputs which are physicially 
incorporated in the exported product 
(see Annex 1.1 of part 355 of the 
Commerce Regulations); and (2) indirect 
taxes levied at the final stage (see 
Annex 1.2 of part 355 of the Commerce 


Regulations). If the payment upon export 
exceeds the total amount of allowable 
indirect taxes described above, the 
Department considers the difference to 
be an overrebate of indirect taxes and, 
therefore, a subsidy. 

Physicial incorporation is a question 
of fact to be determinated for each 
product in each case. In this case, the 
physicially incorporated inputs are the 
raw materials previously allowed by the 
Department. The rebate of two final 
stages taxes, the parafiscal tax on 
export licenses and the tax on freight 
and insurance, is also allowable when 
calculating whether or not there is an 
overrebate of indirect taxes under the 
DFE. 

As of January 1, 1981, the Spanish 

vernment increased the IGTE rate 

m 2.4 to 3.8 perecent, and again on 
January 1, 1982 from 3.8 percent to 4.6 
percent, while maintaining the previous 
rate for the export rebate. Based on our 
analysis of the indirect taxes on 
physicially incorporated inputs and the 
allowable final stage taxes on non- 
rubber footwear, we preliminarily find a 
DFE benefit of 1.75 percent in 1981 and 
0.36 percent for 1982. 


(2) Operating Capital Loans 

The Spanish government requires 
banks to set aside funds to provide 
short-terms operating capital loans. 
These loans are granted for a period of 
less than one year. For the first two 
months of 1981, the Spanish government 
fixed the interest rate for such loans at 8 
percent, which was 1.50 percent below 
the legally established commercial 
interest rate of 9.50 percent. Effective 
March 1, 1981, the Spanish government 
increased the interest rate on operating 
capital loans from 8 to 10 percent while 
eliminating the interest rate ceiling on 
comparable short-term commerical 
loans. To determine the interest rate on 
comparable commercial loans for the 
remaining 10 months in 1981 and for 
calendar year 1982, we took the average 
national prime interest rate for loans of 
comparbale length, added the prevailing 
interest charge over prime facing 
average borrowers and added the 
legally established fees and 
commissions. Comparing this 
benchmark with the 10 percent interest 
rate established for the operating capital 
loans program, we found a differential 
of 9.43 percent after March 1, 1981 and 
9.38 percent in 1982. 

The Spanish government did not 
provide information on actual loans in 
1981 or 1982 under the program. The 
maximum loan principal available to a 
given exporter is determined as a 
percentage of the firm's previous year's 
exports. This amopunt may be increased 
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by 10 percent if the firm has a 
government-issued Exporter’s Card. - 
Assuming that exporters of non-rubber 
footwear have such cards, the maximum 
eligibility until November 19, 1981 was 
40 percent. On November 19, 1981, the 
Spanish government decreased the 
maximum eligibility (including 
Exporter’s Card eligibility) to 32 percent, 
and to 30 percent on April 19, 1982. 
Because we have no information on 
actual use of this program, we assumed 
as the best information available that 
footwear exporters borrowed the 
maximum allowable amount. Prorating 
for the different eligibility levels we 
preliminarily determine the net subsidy 
conferred under the program to be 3.19 
percent ad valorem for 1981 and 2.81 
percent ad valorem for 1982. 


(3) Other Programs 


We also examined the following 
programs and preliminarily find that 
exporters of non-rubber footwear did 
not use them during the review period: 

A. Regional Incentives Programs. 

B. Research and Development 
Incentives. 

C. Other Privileged Circuit Exporter 
Credit Programs. 


Preliminary Results of the Review 


As a result of the review, we 
preliminarily determine that the 
aggregate net subsidy conferred by the 
two programs is 4.94 percent ad valorem 
during 1981 and 3.17 percent ad valorem 
during 1982. Accordingly, the 
Department intends to instruct the 
Customs Service to assess 
countervailing duties of 4.94 percent of 
the f.0.b. invoice price on all shipments 
of Spanish non-rubber footwear 
exported on or after January 1, 1981 and 
on or before December 31, 1981, and of 
3.17 percent of the f.o.b. invoice price on 
all shipments exported on or after 
January 1, 1982 and entered, or 
withdrawn from warehouse, for 
consumption before May 3, 1982. 

Because the International Trade 
Commission (“the ITC”) determined that 
no industry in the United States would 
be materially injured, or threatened with 
material injury, by reason of imports of 
Spanish non-rubber footwear if this 
countervailing duty order were revoked 
(48 FR 24796, June 2, 1983), the 
Department revoked this order (48 FR 
28310, June 21, 1983), effective May 3, 
1982, the date the ITC notified the 
Department that the Government of 
Spain had requested an injury 
determination. Entries on or after that 
date are not subject to countervailing 
duties. 
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Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 
days of the date of publication. Any 
hearing, if requested, will.be held 45 
days after the date of publication or the 
first workday thereafter. Any request for 
an administrative protective order must 
be made no later than 5 days after the 
date of publication. The Department will 
publish the final results of the 
administrative review including the 
results of its analysis of issues raised in 
any such written comments or at a 
hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 355.41 of the Commerce 
Regulations (19 CFR 355.41.) 


Dated: May 1, 1984. 
Alan F. Holmer, 
Deputy Assistant Secretary, Import 
Administration. 
[FR Doc. 84~12226 Filed 54-84; 8:45 am 
BILLING CODE 3510-DS-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Defense Acquisition Regulatory (DAR) 
System Questionnaire 


The Department of Defense (DoD) has 
developed a questionnaire to collect 
information to support an independent 
review of the defense acquisition 
Regulatory (DAR) System. This 
questionnaire is being distributed under 
OMB Clearance No. 0704-092 with an 
expiration date of 02/28/85. 

The DoD awards approximately 12 
million contracts annually for supplies/ 
services and hardware. The Defense 
Acquisition Regulatory System (DARS) 
is a system of policies and regulations to 
guide managers in the conduct of DoD 
acquisition activities and to provide the 
detailed functional regulations required 
to govern DoD contractual actions in 
accordance with applicable laws and 
the need for efficiency. An independent 
review of the DARS is being undertaken 
in view of the overall importance of this 
system in carrying on the DoD 
acquisition regulatory role and in view 
of the increased responsibilities and 
workload levied on this system as a 
result of the implementation of the 
Federal Acquisition Regulation (FAR). 

A copy of this questionnaire may be 
obtained by writing OUSDRE(AM) 
(DAR Review), Room 3E144, The 
Pentagon, Washington, D.C. 20301 or 
calling Petty Officer Covarrubias at 


(202) 695-6322. Completed 
questionnaires must be received by June 
15, 1984. 

Dated: May 1, 1984. 
M. S. Healy, 
OSD Federal Register Liasion Officer, 
Department of Defense. 
[FR Doc. 84-12198 Filed 54-84; 8:45 am} 
BILLING CODE 3810-01-M 


Defense Intelligence Agency Advisory 
Committee; Closed Meeting 


Pursuant to the provisions of 
Subsection (d) of Section 10 of Pub. L. 
92-463, as amended by Section 5 of Pub. 
L. 94-409, notice is hereby given that a 
closed meeting of a Panel of the DIA 
Advisory Committee has been 
rescheduled from 6 June 1984 as follows: 
Thursday and Friday, 14-15 June 1984, 
Plaza West, Rosslyn, VA. 

The entire meeting, commencing at 
0900 hours is devoted to the discussion 
of classified information as defined in 
Section 552b{c)(1), Title 5 of the U.S. 
Code and therefore will be closed to the 
public. Subject matter will be used in a 
special study on Special Actions. 


Dated: May 2, 1984. 
M. S. Healy, 
OSD Federal Register Liasion Officer, 
Department of Defense. 
[FR Doc. 84-1298 Filed 5~4-84; 8:45am] 
BILLING CODE 3810-01-M 


Defense Science Board 1984 Summer 
Study Task Force on Urban Warfare; 
Advisory Committee Meeting 


The Defense Science Board 1984 
Summer Study Task Force on Urban 
Warfare will meet in closed session on 
14 and 15 June 1984 in Washington, D.C. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Research and Engineering 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. 

At the meeting on 14-15 June 1984, the 
Task Force will receive classified 
briefings on Urban Warfare and discuss 
preparation of the Summer Study report. 

In accordance with Section 10(d) of 
the Federal Advisory Committee Act, 
Pub. L. No. 82-463, as amended (5 U.S.C. 
App. I (1976)), it has been determined 
that this DSB Task Force meeting, 
concerns matters listed in 5 U.S.C. 
552b(c)(1) (1976), and that accordingly 
this meeting will be closed to the public. 
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Dated: May 2, 1984. 
M. S. Healy, 
OSD Federal Register Liaison Officer, 
Department of Defense. 
{FR Doc. 84-12200 Filed 54-84; 8:45 am] 
BILLING CODE 3810-01-M 


DEPARTMENT OF EDUCATION 


National Advisory Council on Women’s 
Educational Programs; Meeting 
Agenda 


AGENCY: National Advisory Council on 
Women's Educational Programs. 


acrion: Amendment of notice. 


SUMMARY: This document is intended to 
notify the general public of additions to 
the agenda of a meeting of the National 
Advisory Council on Women’s 
Educational Programs and its Executive, 
Civil Rights, Federal Policies, Practices 
and Programs, and WEEA Program 
Committees as published in 49 FR 17797, 
on April 25, 1984. Elections will be 
conducted (as per the NACWEP Policies 
and Procedures). The dates, times and 
location remain the same. 
FOR FURTHER INFORMATION CONTACT: 
Sharon Petersen, Special Assistant to 
the Executive Director, National 
Advisory Council on Women’s 
Educational Programs, 425 13th Street, 
NW., Suite 416, Washington, D.C., 20004, 
(202) 376-1038. 

Signed at Washington, D.C., on May 2, 
1984. 
Sharon Petersen, 
Acting Executive Director. 
[FR Doc. 64-12271 Filed 54-84; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 


Office of Civilian Radioactive Waste 
Management 


Advisory Panel on Alternative Means 
of Financing and Managing (AMFM) 
Radioactive Waste Facilities; Open 
Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is hereby 
given of the following meeting: 

Name: Advisory Panel on Alternative 
Means of Financing and Managing 
(AMFM) Radioactive Waste Facilities. 

Date and time: 

May 22, 1984—8:00 a.m.—5:30 p.m. and 

May 23, 1984—8:00 a.m.—4:00 p.m. 

Place: Pheasant Run Resort, 32 W 555 
North Avenue, St. Charles, Illinois 60174. 
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Contact: Howard Perry, U.S. 
Department of Energy, Office of Civilian 
Radioactive Waste Management, 1000 
Independence Avenue, SW.., 
Washington, D.C. 20585, Telephone: 202/ 
252-2281. 


Purpose of the Panel: 


To study and report to the Department 
of Energy on alternative approaches to 
managing the construction and 
operation of civilian radioactive waste 
facilities, pursuant to Section 303 of the 
Nuclear Waste Policy Act of 1982 (Pub. 
L. 97-425). The panel’s report will 
include a thorough and objective 
analysis of the advantages and. - 
disadvantages of each alternative 
approach, but will not address the 
specific siting of radioactive waste 
facilities. 


Tentative Agenda 


May 22: EPA Standards, Federal and 
State Transportation Issues, MRS Policy, 
Status of DOE Mission Plan, 
International Contacts, Public Comment 
(10 minute rule). 

May 23: Subcommittee Reports, 
Workplan and Timetable, Scoping 
Paper, Future Meetings, Public Comment 
(10 minute rule). 

Public Participation 

The meeting is open to the public. 
Written statements may be filed with 
the Panel either before or after the 
meeting. Members of the public who 
wish to make oral statements pertaining 
to agenda items should contact Howard 
Perry at the address or telephone 
number listed above. Requests must be 
received 5 days prior to the meeting and 
reasonable provisions will be made to 
include the presentation on the agenda. 
The Chairperson of the Panel is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. 


Transcripts 


The transcript of the meeting will be 
available for public review and copying 
at the Freedom of Information Public 
Reading Room, 1E-190, Forrestall 
Building, 1000 Independence Avenue, 
SW., Washington, D.C., between 8:30 
a.m. and 4:00 p.m., Monday through 
Friday, except Federal holidays. 


Issued at Washington, D.C., on May 2, 1984. 
Howard H. Raiken, 
Deputy Advisory Committee Management 
Officer. 


[FR Doc. 84~12267 Filed 5~4-84; 8:45 am] 
BILLING CODE 6450-01-™ 


Economic Regulatory Administration 
[Docket PP-79SC] 


Issuance of Electricity Export 
Authorization; Southern California 
Edison Company 


AGENCY: Economic Regulatory 
Administration, DOE. 

ACTION: Issuance of an order authorizing 
new exports of electricity (Docket PP- 
79SC) to Mexico by Southern California 
Edison Company. 


SUMMARY: The Administrator of the 
Economic Regulatory Administration 
(ERA) has issued an order authorizing 
the Southern California Edison 
Company (Edison) to export up to 400 
megawatts (MW) of electrical power to 
the Commission Federal de Electricidad 
(CFE) in Mexico. This power will be 
wheeled through the San Diego Gas & 
Electric Company's (SDG&E) 
transmission system and delivered to 
the CFE over SDG&E’s Miguel-Tijuana 
and Imperial Valley-La Rosita 230 
kilovolt (kV) international transmission 
lines. The construction and operation of 
these lines have been authorized by 
Presidential Permits PP-68 and PP-79, 
respectively. 
FOR FURTHER INFORMATION CONTACT: 
Garet Bornstein, Coal and Electricity 
Division, Office of Fuels Programs, 
Economic Regulatory Administration, 
Department of Energy, Forrestal 
Building, Room GA-033, 1000 
Independence Avenue, SW., 
Washington, D.C. 20585, (202) 252- 
5935 
Lise Courtney M. Howe, Office of 
Assistant General Counsel for 
International Trade and Emergency 
Preparedness, Department of Energy, 
Forrestal Building, Mail Stop 6A-141, 
1000 Independence Avenue, SW., 
Washington, D.C. 20585, (202) 252- 
2900. 


SUPPLEMENTARY INFORMATION: 


Order Authorizing New Exports of 
Electricity to Mexico 


On January 16, 1984, the Southern 
California Edison Company filed an 
application with the Economic 
Regulatory Administration in Docket 
PP-79SC, pursuant to section 202(e) of 
the Federal Power Act, to transmit 
electric energy from the United States to 
Mexico. 

Under the application filed in Docket 
PP-79SC, Edison requests authorization 
to export up to 400 MW of electrical 
power to the CFE in Mexico. Electricity 
exchanges will be made in accordance 
with the terms and at the rates set forth 
in the Capacity and Electric Energy 
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Exchange Agreement (the Agreement) 
between Edison and the CFE, dated 
January 23, 1984, a copy of which was 
filed as Exhibit A-1 of the application. 
The Agreement provides for economy 
capacity, economy energy and short- 
term firm capacity transactions. Under 
the terms of the Agreement, Edison has 
full discretion to sell electrical capacity 
and energy to the CFE under any of the 
schedules of the Agreement. Sales will 
occur only when Edison has determined 
that the sufficiency of electric supply 
and the reliability of the Edison system 
are not endangered by such sales. 

Since Edison does not have direct 
transmission ties with the CFE, any 
electrical power exported to Mexico 
must be wheeled through the SDG&E 
system. In order to obtain the required 
access to the SDG&E transmission 
system, Edison has signed Interruptible 
and Short Term Firm Transmission 
Service Agreements with SDG&E. 
Copies of these agreements were filed 
as Exhibits A-2 and A-3 of the 
application. 

Any electrical power exported by 
Edison and wheeled through the SDG&E 
system will be delivered to the CFE over 
SDG&E’s two 230 kV international 
interconnections. The transmission lines 
forming these interconnections are the 
Miguel-Tijuana and the Imperial Valley- 
La Rosita lines. 

The Miguel-Tijuana transmission line 
and the electrical interconnection at the 
U.S.-Mexican border are authorized by 
and subject to a Presidential Permit 
issued by the Administrator of the ERA 
on January 17, 1981, in ERA Docket PP- 
68. The existing authorization to export 
electric energy over this line is 
contained in the export authorization in 
Docket PP-68EA which was issued by 
the Administrator of ERA on March 8, 
1984. 

The Imperial Valley-La Rosita 
transmission line and the electrical 
interconnection at the U.S.-Mexican 
border are authorized by and subject to 
a Presidential Permit issued by the 
Administrator of the ERA on December 
20, 1983, in ERA Docket PP-79. The 
existing authoriation to export electric 
energy over this line is contained in the 
export authorization in Docket PP-79EA 
which was issued by the Administrator 
of ERA on March 8, 1984. 

Notice of this application was given 
on March 12, 1984 (49 FR 9252), stating 
that any person desiring to be heard or 
to make any protest with reference to 
this application should on or before 
April 11, 1984, file with the ERA a 
petition to intervene or protest in 
accordance with the Rules of Practice 
and Procedure (18 CFR 1.8 and 1.10). No 
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petition or protest or request to be heard 
in opposition to the granting of the 
request made in this application was 
received. 


ERA Administrator Finds 


(1) The proposed transmission of 
electric energy from the United States to 
Mexico as limited herein and as 
hereinafter authorized will not impair 
the sufficiency of electric supply within 
the United States and will not impede or 
tend to impede the coordination in the 
public interest of facilities subject to the 
jurisdiction of the Department of Energy. 
A staff analysis and recommendations 
in support of this finding have been 
made a part of the Docket and are 
available upon request. 

(2) The period of public notice given in 
this matter was reasonable. 


ERA Administrator Orders 


(1) Edison hereby is authorized to 
transmit electric energy from the United 
States to Mexico in accordance with the 
terms and conditions set forth in the 
application and Capacity and Electric 
Energy Exchange Agreement filed with 
the ERA on January 16, 1984, subject to 
the provisions of this Order. 

(2) The electric energy which Edison 
hereby is authorized to transmit from 
the United States to Mexico shall be 
transmitted over facilities specified in 
the Presidential Permits in ERA Dockets 
PP-68 and PP-79, issued by the 
Administrator on January 17, 1981, and 
December 20, 1983, respectively. 

(3) The authorization herein granted 
may be modified from time to time or 
terminated by further order of the ERA 
Administrator, but in no event shall 
such authorization extend beyond the 
date of termination or expiration of the 
Presidential Permits referred to in 
Paragraph (2) above. 

(4) Edison shall conduct all operations 
pursuant to the authorization herein 
granted in accordance with the 
provisions of the Federal Power Act and 
pertinent rules, regulations or orders 
adopted or issued by the Department of 
Energy. * 

(5) Edison shall make and preserve 
full and complete records with respect 
to the sale, purchase or exchange of 
electrical capacity and energy with CFE. 
Edison shall furnish a report to the ERA 
annually, on or before February 15, 
showing the gross amount of electricity 
delivered and received, the maximum 
hourly rate of power flow in each 
direction, and the consideration 
received and paid therefor during each 
month of the preceding calendar year. 

(6) The following conditions apply to 
the export of electricity by Edison 


utilizing the facilities authorized by 
Presidential Permits PP-68 and PP-79: 

(a) The maximum rate of power 
transfer from Edison to Mexico shall not 
exceed 400 MW. 

(b) The export of power from Edison 
to the CFE shall not cause the spinning 
reserves on the Edison system to fall 
below the California Power Pool's (CPP) 
spinning reserve criteria that is 
applicable at the time of the export. 

(c) If all or part of Edison’s spinning 
reserve is being provided by other CPP 
members, sufficient transmission tie line 
capability must be maintained so that 
Edison may avail itself of those reserves 
if needed. 

(d) Edison annually will submit to the 
ERA a copy of its resource plan filed in 
response to the California Public Utility 
Commission's General Order 131-B. 

(e) Upon a determination by Edison 
that an emergency exists in the CFE 
electric system, electricity may be 
exported for a period of up to 24 hours 
at a rate in excess of that set forth in 
subparagraph (a) above, provided that 
in so doing, the reliability of electric 
supply in the United States is not 
jeopardized. If such an emergency 
situation occurs in the CFE system, 
Edison shall submit to the ERA a 
detailed description of the event which 
initiated the emergency not later than 


thirty (30) days after such an occurrence. 


Further extensions beyond the 24-hour 
period may be granted by ERA upon 
request by Edison. 

Issued in Washington, D.C., May 1, 1984. 
Rayburn Hanzlik, 
Administrator, Economic Regulatory 
Administration. 
[FR Doc. 84-12268 Filed 5-4-84; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


{Docket No. RE84-11-000] 


Appalachian Power Co., Application 
for Exemption 


May 1, 1984. 


Take notice that Applachian Power 
Company (APC) filed an application on 
April 6, 1984 for exemption from certain 
requirements of Part 290 of the Federal 
Energy Regulatory Commission's (FERC) 
regulations concerning collection and 
reporting of cost of service information 
under Section 133 of the Public Utility 
Regulatory Policies Act (PURPA), Order 
No. 48 (44 FR 58687, October 11, 1979). 
Exemption is sought from the 
requirement to file on or prior to June 30, 
1984 and biennially thereafter, 
information on the costs of providing 
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electric service as specified in Subparts 

B, C, D, and E of Part 290. In addition, 

APC requests a waiver of the 

requirement that an application for 

exemption shall be filed “no less than 18 

months prior to the time the information 

would otherwise be required” (Section 

290.601(a)). 

In its application for exemption APC 
states, in part, that it should not be 
required to file the specified data for the 
following reason: The gathering of the 
information is not likely to carry out the 
purposes of Section 133 of the Public 
Utility Regulatory Policies Act. 

Copies of the application for 
exemption are on file with FERC and are 
available for public inspection. FERC’s 
regulations require that said utility also 
apply to any state regulatory authority 
having jurisdiction over it to have the 
application published in any official 
state publication in which electric rate 
change applications are usually noticed, 
and that the utility publish a summary of 
the application in newspapers of general 
circulation in the affected jurisdiction. 

Any person desiring to present written 
views, arguments, or other comments on 
the application for exemption should file 
such information with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, on or before 45 days 
following the date this notice is 
published in the Federal Register. 
Within that 45 da period, such person 
must also serve a copy of such 
comments on: 

Mr. Barry L. Thomas, Appalachian 
Power Company, 40 Franklin Road, 
SW., Roanoke, Virginia 24009 

and 

Mr. Kevin E. Duffy, Esq., American 
Electric Power Service Corp., 1 
Riverside Plaza, Columbus, Ohio 
42315 , 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-12168 Filed 54-8; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. CP 84-345-000] 


Columbia Gas Transmission Corp.; 
Request Under Blanket Authorization 


May 1, 1984. 

Take notice that on April 10, 1984, 
Columbia Gas Transmission 
Corporation (Columbia), 1700 
MacCorkle Avenue, SE., Charleston, 
West Virginia 25314, filed in Docket No. 
CP84—345-000 a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205) that Columbia proposes 
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to transport natural gas on behalf of 
Ellwood City Forge Corporation 
(Ellwood City) under the authorization 
issued in Docket No. CP83-76-000 
pursuant to Section 7 of the Natual Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

Specifically, Columbia proposes to 
transport up to 2,320 million Btu 
equivalent of natural gas per day for 
Ellwood City for a term of one year. 
Columbia states that the gas to be 
transported would be purchased from 
Phillips Production Company (Phillips) 
in Clearfield and Cambria Counties, 
Pennsylvania, by Ellwood City and 
would be used as process gas in 
Ellwood City’s, Ellwood City, 
Pennsylvania, plant. 

Columbia has released certain gas 
supplies of Phillips. Columbia states that 
these supplies are subject to the ceiling 
price provisions of Section 102 and 103 
of the Natural Gas Policy Act of 1978. It 
is further indicated that Ellwood City 
has purchased this released gas from 
Phillips. Columbia states that it would 
receive the gas at an existing delivery 
point on its Line 10308 in Clearfield and 
Cambria Countries, Pennsylvania, and 
redeliver the gas to Columbia Gas of 
Pennsylvania, Inc., (CPA), the 
distribution company serving Ellwood 
City, near Ellwood City, Pennsylvania. 
Further, Columbia states that depending 
upon whether its gathering facilities are 
involved, it would charge either (1) its 
average system-wide storage and 
transmission charge, currently 40.11 
cents per dt equivalent, exclusive of 
company-use and unaccounted-for gas, 
or (2) its average system-wide storage, 
transmission and gathering charge, 
currently 44.93 cents per dt equivalent, 
exclusive of company-use and 
unaccounted-for gas. Columbia states 
that it would retain 2.85 percent of the 
total quantity of gas delivered into its 


ST80-279-002 ..........000 
* ST82-249-001 
ST82-369-001... 
ST82-376-001 


system for company-use and 
unaccounted-for gas. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to § 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed. 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb. 

Secretary 

[FR Doc. 64-12173 Filed 5~4-€4; 8:45 am} 
BILLING CODE 6717-01-M 


[Docket Nos. ST80-279-002, et al.) 


Delhi Gas Pipeline Corp., et al.; 
Extension Reports 


May 1, 1984. 


The companies listed below have filed 
extension reports pursuant to Section 
311 of the Natural Gas Policy Act of 1978 
(NGPA) and Part 284 of the 
Commission's regulations giving notice 
of their intention to continue 
transportation and sales of natural gas 
for an additional term of up to 2 years. 
These transactions commenced on a 
self-implementing basis without case- 
by-case Commission authorization. The 
sales may continue for an additional 
term if the Commission does not act to 
disapprove or modify the proposed 
extension during the $0 days preceding 


Transcontinental Gas Pipe Line Corp., P. O. Box 1396, Houston, TX. 


77251. 


Delta Natural Gas Co., inc., Route 1, Box 30-A, Winchester, KY 40391... 


* These extension reports were filed after the date specified by the Commission's Regulation, and shail be the subject of a further Commission order. 
NoTE.—The noticing of these filings does not constitute a determination of whether the filings comply with the Commission's Regulations. 


(FR Doc. 84-12174 Filed 54-04; 6:45 am] 
BILLING CODE 6717-01-M 
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the effective date of the requested 
extension. 

The table below listed name and 
addresses of each company selling or 
transporting pursuant to Part 284; the 
party receiving the gas; the date that the 
extension report was filed; and the 
effective date of the extension. A letter 
“B” in the Part 284 column indicates a 
transportation by an interstate pipeline 
which is extended under § 284.105. A 
letter “C” indicates transportation by an 
intrastate pipeline extended under 
§ 284.125. A “D” indicates a sale by an 
intrastate pipeline extended under 
§ 284.146. A “G” indicates a 
transportation by an interstate pipeline 
pursuant to § 284.221 which is extended 
under § 284.105. Three other symbols are 
used for transactions pursuant to a 
blanket certificate issued under Section 
284.222 of the Commission's Regulations. 
A “G(HS)” indicates transportation, sale 
cr assignments by a Hinshaw pipeline; 
A “G(LT)” indicates transportation by a 
local distribution company, and a 
“G(LS)” indicates sales or assignments 
by a local distribution company. 

Any person desiring to be heard or to 
make any protests with reference to said 
extension report should on or before 
May 25, 1984, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or protest in accordance with 
the requirements of the Commission’s 
Rules of Practice and Procedure (18 CFR 
385.211 or 385.214). All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken but will not serve to 
make the protestants party to a 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to intervene 
in accordance with the Commission's 
Rules. 

Kenneth F. Plumb, 
Secretary. 
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[Docket No. CP84-356-000] 


East Tennessee Natural Gas Co.; 
Request Under Blanket Authorization 


May 1, 1984. 

Take notice that on April 19, 1984, 
East Tennessee Natural Gas Company 
(East Tennessee), P.O. Box 10245, 
Knoxville, Tennessee 37919, filed in 
Docket No. CP84—356-000 a request 
pursuant to § 157.205 of the Regulations 
under the Natural Gas Act (18 CFR 
157.205) that East Tennessee proposes to 
construct and operate an additional 
delivery point for its existing resale 
customer, the Unicoi County Utility 


District (Unicoi) under the authorization . 


issued in Docket No. CP82-412-000 
pursuant to Section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

East Tennessee proposes the 
construction and operation of a new 
delivery point to Unicoi at Mile Post 
609+90 on East Tennessee’s Unicoi 
lateral near Erwin, Tennessee, to enable 
Unicoi to serve that portion of its service 
area north of Erwin which has 
experienced considerable growth and 
which does not presently have gas 
service available. It is stated that the 
proposed annual and peak day 
deliveries would be 45,000 Mcf and 390 
Mcf, respectively. It is further stated that 
there would be no increase in deliveries 
to Unicoi. 

East Tennessee estimates the 
proposed facilities would cost $60,350 
which cost would be financed from cash 
on hand. East Tennessee further states 
that it has sufficient capacity to effect 
deliveries at the proposed new delivery 
point without detriment or disadvantage 
to its other customers. - 

Any persor. or the Commission's staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to § 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
acitivity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 


authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 6-12175 Filed 54-84; 8:45 am} 

BILLING CODE 6717-01-™ 


[Docket No. GP84-32-000] 


Gulftide Gas Corp.; Petition for 
interpretative Ruling and Declaratory 
Order 


May 1, 1984. 

On April 9, 1984, Gulftide Gas 
Corporation (Gulftide) filed a Petition 
with the Federal Energy Regulatory 
Commission (Commission) for an 
Interpretative Ruling and Declaratory 
Order under Rule 207 of the 
Commission’s Rules of Practice and 
Procedure. Gulftide requests an order 
declaring that certain damages awarded 
to a gas producer constitute part of the 
price received for the first sale of 
natural gas and, as such, violate the 
maximum lawful price provisions of the 
Natural Gas Policy Act of 1978 (NGPA).? 

Gulftide alleges the following facts: In 
1977, Gulftide signed a gas purchase 
contract with the working interest 
owners (Plaintiffs) * of certain gas wells 
in Galveston County, Texas. Under the 
contract, Gulftide agreed to gather, 
purchase and then resell gas produced 
from the Plaintiffs’ wells. The parties 
agreed to a base price of $1.90 per Mcf, 
with provisions for escalations 
depending upon the price received by 
Gulftide when it resold the gas. The 
Plaintiffs later filed suit against Gulftide 
in state court, alleging that Gulftide 
should have paid the Plaintiffs $1.98 per 
Mcf, based on the price received by 
Gulftide when reselling the gas. 

A jury in the case found in favor of 
the Plaintiffs and against Gulftide on 
counts of breach of contract, fraud, and 
breach of fiduciary duty. The jury 
awarded the Plaintiffs $383,777.33 in 
actual damages and $1,149,231.96 in 
exemplary damages, based on prices the 
jury found that the Plaintiffs should 
have been paid. 

Gulftide first alleges that the gas in 
question is subject to an existing 
intrastate contract, and as such, is 
subject to the maximum lawful prices 
set under NGPA section 105. Gulftide 
then asks the Commission to decide 
several issues. First, Gulftide asks the 
Commission to find that exemplary 
damages constitute part of the purchase 
price received by the producer for the 


118 CFR 385.207 (1983). 

715 U.S.C. 3301-3432 (1982). 

’ Gulftide identified the working interest owners 
as Edwin L. Cox and Buttes Resources Company. 


Federal Register / Vol. 49, No. 89 / Monday, May 7, 1984 / Notices 


first sale of the gas. Gulftide then argues 
that such damages would cause the 
producer to receive a price in excess of 
the maximum lawful prices allowed 
under the NGPA. 

Second, Gulftide argues that a state 
court award of actual damages is an 
impermissible regulation of the first sale 
of natural gas in violation of the NGPA. 
According to Gulftide, the NGPA creates 
a system of uniform price ceilings, which 
authority may not be usurped by state 
regulation. Gulftide contends that 
damage awards by state courts would 
constitute an unlawful infringement on 
the Federal scheme by the states. 
Finally, Gulftide argues that the award 
by the jury allows the Plaintiffs to 
retroactively collect a higher price, 
whereas NGPA section 503(c) prohibits 
retroactive collections for section 105 
gas. 

Within 30 days of publication in the 
Federal Register, any person may file a 
protest or a petition to intervene with 
the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. If you 
wish to become a party, you must file a 
petition to intervene. See Rules 214 or 
211. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-12176 Filed 5-4-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP84-338-000] 


Northwest Pipeline Corp.; Request 
Under Blanket Authorization 


May 1, 1984. 

Take notice that on April 9, 1984, 
Northwest Pipeline Corporation 
(Northwest), 295 Chipeta Way, Salt Lake 
City, Utah 84110, filed in Docket No. 
CP84~-338-000 a request pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) that 
Northwest proposes to construct and 
operate certain natural gas facilities and 
to reallocate natural gas service for an 
existing customer under the 
authorization issued in Docket No. 
CP82-433-000 pursuant to Section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request on file with the 
Commission and open to public 
inspection. 

Northwest proposes to construct and 
operate a new meter station to be 
located in Yakima County, Washington, 
for the sale and delivery of natural gas 
to Cascade Natural Gas Corporation 
and delivery of natural gas to Cascade 


*18 CFR 385.214 or 385.211 (1983). 
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Natural Gas Corporation (Cascade), an 
existing customer of Northwest. 
Northwest states that the proposed 
meter station would be used to provide 
gas service to the Yakim Chief Ranch. It 
is stated that the natural gas would be 
used at the Yakima Chief Ranch in 
drying kilns to cure hops. It is further 
stated that Cascade would reimburse 
Northwest for all reasonable costs, 
exclusive of company labor, incurred 
relative to construction of the proposed 
facilities. Northwest estimates that total 
cost to be $24,750. 

Northwest also proposes to reallocate 
the volumes of gas served to Cascade 
under Northwest's Rate Schedule ODL-1 
in order to provide service to the 
proposed meter station. It is stated that 
Cascade has requested Northwest to 
transfer 2,500 therms per day from the 
existing Toppenish, Zillah, Granger and 
Wapato delivery points to the proposed 
meter station, Northwest does not 
propose an increase in Cascade's total 
daily contract demand under Rate 
Schedule ODL-1. 

Any person or the Commission's staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to § 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-12164 Filed 5-4-84; 8:45am] 
BILLING CODE 6717-01-M 


[Docket No. CP84-341-000] 


Texas Gas Transmission Corp.; 
Request Under Bianket Authorization 


May 1, 1984. 

Take notice that on April 9, 1984, 
Texas Gas Transmission Corporation 
(Texas Gas), 3800 Frederica Street, 
Owensboro, Kentucky 42301, filed a 
request pursuant to § 157.205 of the 
Commission's Regulation under the 
Natural Gas Act, as Texas Gas proposes 
to transport natural gas on behalf of 
Texaco Inc. (Texaco) under the 
authorization issued in Docket No. 


CP82-407-000 pursuant to Section 7 of 
the Natural Gas Act, as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection. 

Texas Gas proposes to receive from 
Texaco up to 20,000 Mcf of gas per day 
on an interruptible basis from a location 
in Terrebonne Parish, Louisiana, and 
redeliver equivalent volumes to Texaes 
at an existing point of interconnection of 
Texas Gas and Texaco facilities near 
Lawrenceville, Illinois. It is possible for 
up to 7,300,000 Mcf to be transported on 
an annual basis, it is expained. Texas 
Gas indicates that because of the 
interruptible character of the 
transportation service, it cannot 
estimate an average day volume. 

Texas Gas proposes to charge for its 
services the rate provided in its Rate 
Schedule T-SL/Z-3 on file with the 
Commission. Texas Gas states that the 
T-SL/Z-3 rate is currently 35.43 cents 
per Mcf. Texas Gas would also retain a 
certain percent of the volumes received 
as reimbursement for fuel gas, it is 
submitted. 

Texas Gas has supplied a statement 
from Louisiana Intrastate Gas 
Corporation, an intermediate 
transporter, that it has sufficient 
capacity to transport gas for Texaco. 

Texas Gas indicates that the proposed 
transportation would be rendered 
through the use of its existing facilities 
and would not require the construction 
of any new facilities. 

Texas Gas also indicates that the gas 
would be used to replace fuel oil in 
steam boilers and process furnaces at 
Texaco’s Lawrenceville, Illinois, 
refinery. Texas Gas also states that 
Texaco has purchased its gas supplies 
from Edwin L. Cox, et a/., and The 
Kilroy Company, et a/., and that no 
intermediary participates in the 
transaction between Texaco and these 
two producers. 

Texas Gas also indicates it may need 
to add and/or delete receipt and/or 
redelivery points upon mutual 
agreement of the parties and has agreed 
to comply with certain filing agreements 
in implementing these changes. It 
advises that within 30 days following 
the addition or deletion of any gas 
suppliers or receipt or redelivery points, 
Texas Gas would file the following 
information: 

(1) A copy of the gas purchase 
contract; 

(2) A statement as to whether the 
supply is attributable to gas under 
contract to or released by a pipeline or 
distributor, and if so, identification of 
the parties and specification of the 
current contract price; 
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(3) A statement of the Natural Gas 
Policy Act of 1978 (NGPA) pricing 
categories of the added supply, if 
released gas, and the volumes 
attributable to each category; 

(4) A statement that the gas-is not 
committed or dedicated within the 
meaning of NGPA Section 2(18); 

(5) The location of the Texas gas 
receipt points being added or deleted 
and the identity of the seller with 
respect to any deletion; 

(6) The information required by 
§157.209(c)(1)(ix) of the Regulations in 
the event an intermedicary participates 
in the transaction between the seller 
and Texaco; 

(7) The identity of any other pipeline 
involved in the transportation. 

Any person or the Commission's staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to § 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-12166 Filed 5-4-84; 8:45 am] 
BILLING CODE 6717-01-4 


[Docket No.QF&4-265-000] 


BBB Power Associates, inc.; 
Application for Commission 
Certification of Qualifying Status of a 
Small Power Production Facility 


May 1, 1984. 

On April 10, 1984, BBB Power 
Associates, Inc. (Applicant), of 165 
Wright Brothers Drive, Salt Lake City, 
Utah 84116, submitted for filing an 
application for certification of a facility 
as a qualifying small power production 
facility pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 15,500 kW hydroelectric facility 
(P. 8115) will be located at the banks of 
Meadow Creek in Idaho County, Idaho. 

Any person desiring to be heard or 
objecting to the granting of qualifying 





19386 


status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided by PURPA, as implemented by 
the Commission's regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local, State or 
Federal law, including those regarding 
siting, construction, operation, licensing 
and pollution abatement. 
Kenneth F. Plumb, 
Secretary. 
[FR Doc. 84~-12169 Filed 53-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. OF84-266-000] 


BBB Power Associates, Inc.; 
Application for Commission 
Certification of Qualifying Status of a 
Small Power Production Facility 


May 1, 1984. 

On April 10, 1984, BBB Power 
Associates, Inc. (Applicant), of 165 
Wright Brothers Drive, Salt Lake City, 
Utah 84116, submitted for filing an 
application for certification of a facility 
as a qualifying small power production 
facility pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 7,000 kW hydroelectric facility (P. 
8114) will be located at the banks of 
Gedney Creek in Idaho County, Idaho. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 


petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided by PURPA, as implemented by 
the Commission's regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local, State or 
Federal law, including those regarding 
siting, construction, operation, licensing 
and pollution abatement. 
Kenneth F. Plumb, 
Secretary. 
[FR Doc. 84~-12170 Filed 5-3-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. QF84-267-000] 


BBB Power Associates, Inc.; 
Application for Commission 
Certification of Qualifying Status of a 
Small Power Production Facility 


May 1, 1984. 

On April 10, 1984, BBB Power 
Associates, Inc. (Applicant), of 165 
Wright Brothers Drive, Salt Lake City, 
Utah 84116, submitted for filing an 
application for certification of a facility 
as a qualifying small power production 
facility pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 10,000 kW hydroelectric facility 
(P. 8113) will be located at the banks of 
Fish Creek in Idaho County, Idaho. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
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the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are-on file 
with the Commission and are available 
for public inspection. 

A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 


licensing. Comments on such 


applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided in PURPA, as implemented by 
the Commission's regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local, State or 
Federal law, including those regarding 
siting, construction, operation, licensing 
and pollution abatement. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-12171 Filed 5-3-84; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. OF84-263-000] 


Colorado Natural Energy, Inc.; 
Application for Commission 
Certification of Qualifying Status of a 
Small Power Production Facility 


May 1, 1984. 


On April 10, 1984, Colorado Natural 
Energy, Inc. (Applicant), of 165 Wright 
Brothers Drive, Salt Lake City, Utah 
84116, submitted for filing an application 
for certification of a facility as a 
qualifying small power production 
facility pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 10,500 kW hydroelectric facility 
(P. 7946) will be located at the banks of 
the-Animas River in La Plata County, 
Colorado. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 
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A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided by PURPA, as implemented by 
the Commission's regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local; State or 
Federal law, including those regarding 
siting, construction, operation, licensing 
and pollution abatement. 
Kenneth F. Plumb, 
Secretary. 
BILLING CODE 6717-01-M 


[Docket No. QF8&4-268-000] 


idaho Natural Energy, Inc.; Application 
for Commission Certification of 
Qualifying Status of a Small Power 
Production Facility 


May 1, 1984. 

On April 10, 1984, Idaho Natural 
Energy, Inc. (Applicant), of 165 Wright 
Brothers Drive, Salt Lake City, Utah 
84116, submitted for filing an application 
for certification of a facility as a 
qualifying small power production 
facility pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 5,000 kW hydroelectric facility (P. 
7952) will be located at the banks of 
Long Canyon Creek in Boundary 
County, Idaho. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 


provided by PURPA, as implemented by 
the Commission's regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local, State or 
Federal law, including those regarding 
siting, construction, operation, licensing 
and pollution abatement. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-12177 Filed 5-3-84; 8:45 am} 

BILLING CODE 6717-01-M 


[Docket No.OF84-269-000] 


idaho Natural Energy, Inc.; Application 
for Commission Certification of 
Qualifying Status of a Small Power 
Production Facility 


May 1, 1984. 


On April 10, 1984, Idaho Natural 
Energy, Inc. (Applicant), of 165 Wright 
Brothers Drive, Salt Lake City, Utah 
84116, submitted for filing an application 
for certification of a facility as a 
qualifying small power production 
facility pursuant to § 292.207 of the 
Commission’s regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 11,00 kW hydroelectric facility (P. 
7948) will be located at the banks of 
Smith Creek in Boundary County, Idaho. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petiton to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided by PURPA, as implemented by 
the Commission's regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local, State or 
Federal law, including those regarding 
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siting, construction, operation, licensing 
and pollution abatement. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 64-12178 Filed 5~3-84; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. OF 84-271-000] 


idaho Natural Energy, Inc.; Application 
for Commission Certification of 
Qualifying Status of a Small Power 
Production Facility. 


May 1, 1984. 

On April 10, 1984, Idaho Natural 
Energy, Inc. (Applicant), of 165 Wright 
Brothers Drive, Salt Lake City, Utah 
84116, submitted for filing an application 
for certification of a facility as a 
qualifying small power production 
facility pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 11,000 kW hydroelectric facility 
(P. 7951) will be located at the banks of 
the South Fork of the Clearwater River 
in Idaho County, Idaho. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided by PURPA, as implemented by 
the Commission’s regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local, State or 
Federal law, including those regarding 





19388 


siting, construction, operation, licensing 
and pollution abatement. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-12179 Filed 5-3-84; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No.QF84-273-000] 


idaho Natural Energy, Inc; Application 
for Commission Certification of 
Qualifying Status of a Small Power 
Production Facility 


May 1, 1984. 


On April 10, 1984, Idaho Natural 
Energy, Inc. (Applicant), of 165 Wright 
Brothers Drive, Salt Lake City, Utah 
84116, submitted for filing an application 
for certification of a facility as a 
qualifying small power production 
facility pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 10,000 kW hydroelectric facility 
(P. 7550) will be located at the banks of 
the North Fork of the Boise River in 
Elmore County, Idaho. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petiton to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are avaliable 
for public inspection. 

A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided by PURPA, as implemented by 
the Commission's regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local, State or 
Federal law, including those regarding 


siting, construction, operation, licensing 
and pollution abatement. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-12180 Filed 5-3-84; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. QF84-270-000] 


Montana Natural Energy, Inc.; 
Application for Commission 
Certification of Qualifying Status of A 
Small Power Production Facility 


May 1, 1984. 

On April 10, 1984, Montana Natural 
Energy, Inc. (Applicant), of 165 Wright 
Brothers Drive, Salt Lake City, Utah 
84116, submitted for filing an application 
for certification of a facility as a 
qualifying small power production 
facility pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 8,000 kW hydroelectric facility (P. 
7335) will be located at the banks of 
East Rosebud Creek in Carbon County, 
Montana. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided by PURPA, as implemented by 
the Commission's regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local, State or 
Federal law, including those regarding 
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siting, construction, operation, licensing 
and pollution abatement. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 8412181 Filed 5-3-84; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. QF84-272-000] 


Montana Natural Energy, Inc.; 
Application for Commission 
Certification of Qualifying Status of A 
Small Power Production Facility 


May 1, 1984. 

On April 10, 1984, Montana Natural 
Energy, Inc. (Applicant), of 165 Wright 
Brothers Drive, Salt Lake City, Utah 
84116, submitted for filing an application 
for certification of a facility as a 
qualifying small power production 
facility pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 2,800 kW hydroelectric facility 
will be located at the banks of West 
Rosebud Creek in Stillwater County, 
Montana. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protest will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided by PURPA, as implemented by 
the Commission's regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local, State or 
Federal law, including those regarding 
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siting, construction, operation, licensing 
and pollution abatement. 

Kenneth F. Plumb, 

Secretary. 


[FR Doc. 84-12182 Filed 5-3-4; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. QF84-274-000] 


Tensleep Hydroelectric, Inc.; 
Application for Commission 
Certification of Qualifying Status of A 
Small Power Production Facility 


May 1, 1984. 

On April 10, 1984, Tensleep 
Hydroelectric, Inc. (Applicant), of 165 
Wright Brothers Drive, Salt Lake City, 
Utah 84116, submitted for filing an 
application for certification of a facility 
as a qualifying small power production 
facility pursuant to § 292.207 of the 
Commission’s regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The 4,300 kW hydroelectric facility 
will be located at the banks of Tensleep 
Creek in Washakie County, Wyoming. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided by PURPA, as implemented by 
the Commission's regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local, State or 
Federal law, including those regarding 
siting, construction, operation, licensing 
and pollution abatement. 


Kenneth F. Plumb, 
Secretary. 


[FR Doc. 84-12165 Filed 5-3-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. QF84-264-000] 


Wyoming Natural Energy, Inc.; 
Application for commission 
Certification of qualifying Status of A 
Small Power Production Facility 


May 1, 1984. 

On April 10, 1984, Wyoming Natural 
Energy, Inc. (Applicant), of 165 Wright 
Brothers Drive, Salt Lake City, Utah 
84116, submitted for filing an application 
for certification of a facility as a 
qualifying small power production 
facility pursuant to § 292.207 of the 
Commission’s regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 


The 12,000 kW hydroelectric facility 
(P. 7945) will be located at the banks of 
Sunlight Creek in Park County, 
Wyoming. 


Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to . 
become a party-must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 


A separate application is required for 
a hydroelectric project license, 
preliminary permit or exemption from 
licensing. Comments on such 
applications are requested by separate 
public notice. Qualifying status serves 
only to establish eligibility for benefits 
provided by PURPA, as implemented by 
the Commission’s regulations, 18 CFR 
Part 292. It does not relieve a facility of 
any other requirements of local, State or 
Federal law, including those regarding 
siting, construction, operation, licensing 
and pollution abatement. 


Kenneth F. Plumb, 
Secretary. 


[FR Doc. 64~12167 Filed 5-3-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Project Nos. 8003-000, et al.] 


Hydroelectric Applications 
(Amsterdam Associates), et al.; 
Applications Filed With the 
Commission 


Take notice that the following 
hydroelectric applications have been 
filed with the Federal Energy Regulatory 
Commission and are available for public 
inspection: 

1a. Type of Aplication: Preliminary 
Permit. 

b. Project No: 8003-000. 

c. Date Filed: January 26, 1984. 

d. Applicant: Amsterdam Associates. 

e. Name of Project: Erie Barge Canal. 

f. Location: Locks E-8, E-9, E-10, and 
E-11 on the Mohawk River in 
Schenectady and Montgomery Counties, 
New York. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Joel Kirk Rector, 
Amsterdam Associates, 4832 Colony 
Circle, Salt Lake City, Utah 84117. 

i. Comment date: July 2, 1984. 

j. Description of Project: The proposed 
project would include four 
developments at existing New York 
State Lock and Dam Structures. 

The Lock E-8 development would 
consist of: (1) a 520-foot-long, 14-foot- 
high gravity dam; (2) an existing 595- 
acre reservoir; (3) a proposed 30-foot- 
long, 18-inch-diameter penstock; (4) a 
proposed 150-foot by 100-foot 
powerhouse with an installed capacity 
of 5,150 kW; (5) a proposed 50-foot-long 
tailrace; (6) a proposed 1000-foot-long, 
12-kV transmission line; and (7) 
appurtenant facilities. The estimated 
average annual generation is 27,600 


The Lock E-9 development would 
consist of: (1) a 520-foot-long, 15-foot 
high gravity dam; (2) an existing 775- 
acre reservoir; (3) a proposed 30-foot- 
long, 18-inch-diameter penstock; (4) a 
proposed 150-foot by 100-foot 
powerhouse with an installed capacity 
of 5,500 kW; (5) a proposed 50-foot-long 
tailrace; (6) a proposed 150-foot-long, 
12-kV transmission line; and (7) 
appurtenant facilities. The estimated 
average annual generation is 29,700 
MWh. 

The Lock E-10 development would 
consist of: (1) a 450-foot-long; 15-foot- 
high gravity dam; (2) an existing 609- 
acre reservoir; (3) a proposed 30-foot- 
long, 18-inch-diameter penstock; (4) a 
proposed 150-foot by 100-foot 
powerhouse with an installed capacity 
of 5,500 kW; (5) a proposed 50-foot-long 
tailrace; (6) a proposed 200-foot-long, 
12-kV transmission line; and (7) 
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appurtenant facilities. the estimated 
average annual generation is 29,700 
MWh. 

The Lock E-11 develpoment would 
consist of: (1) a 550-foot-long, 12-foot- 
high gravity dam; (2) an existing 565- 
acre reservoir; (3) a proposed 30-foot- 
long, 18-inch-diameter penstock; (4) a 
proposed 150-foot by 100-foot 
powerhouse with an installed capacity 
of 5,350 kW; (5) a proposed 50-foot-long 
tailrace; (6) a proposed 250-foot-long, 
12-kV transmission line; and (7) 
appurtenant facilities. The estimated 
average annual generation is 23,300 
MW 

k. Purpose of Project: Project power 
would be sold either to the Power 
Authority of New York or Niagara 
Mohawk Power Corporation. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
Ag, B, C, D2. 

m. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an Application for FERC license. 
applicant estimates that the cost of the 
studies under permit would be $125,000. 

2a. Type of Application: Preliminary 
Permit. 

b. Project No: 8114-000. 

c. Date Filed: February 8, 1984. 

d. Applicant: BBB Power Associates, 
Inc. 

e. Name of Project: Gedney Creek 
Water Power Project. 

f. Location: In the Nez Perce National 
Forest, on Gedney Creek, near Lowell, in 
Idaho County, Idaho. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r) 

h. Contact Person: Jeff Burt, Bingham 
Engineering, 165 Wright Brothers Drive, 
Salt Lake City, Utah 84116. 

i. Comment Date: June 25, 1984. 

j. Description of Project The proposed 
project would consist of: (1) a 9-foot- 
high diversion structure at elevation 
2,240 feet; (2) a 16,000-foot-long, 5-foot- 
diameter penstock; (3) a powerhouse at 
elevation 1,720 feet containing a 
generating equipment with a rated 
capacity of 7.0 MW and an average 
annual energy production of 25 GWh; 
and (4) a 12-mile-long transmission line 
to an existing Washington Water Power 
Company line. 


A preliminary permit, if issued, does 
not authorize construction. Applicant 
seeks a 24-month preliminary permit to 
conduct engineering, economic and 
environmental studies to ascertain 
project feasibility and to support an 
application for a license to construct 
and operate the project. Applicant has 
stated that no new roads are necessary. 
Drilling is not anticipated as part of the 
studies. The estimated cost of permit 
activities is $205,000. 

k. Purpose of Project: Power may be 
marketed to Washington Water Power 
Company. 

l. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C, D2. 

3a. Type of Application: Preliminary 
Permit. 

b. Project No: 8176-000. 

c. Date Filed: March 16, 1984. 

d. Applicant: CFS Hydroelectric 
Associates. 

e. Name of Project: Shelly Childers 
Hydroelectric. 

f. Location: On Clear Creek within 
Shasta-Trinity National Forest in Shasta 
County, California. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Joel Kirk 
Rector, CFS Hydroelectric Associates, 
4832 Colony Circle, Salt Lake City, Utah 
84117. 

i. Comment Date: June 25, 1984. 

j. Description of Project: The project 
would consist of: (1) a 5-foot-high and 
130-foot-long diversion structure at 
elevation 2,600 feet; (2) a 14,000-foot- 
long diversion conduit; (3) a 1,040-foot- 
long, 40-inch-diameter penstock; (4) a 
powerhouse to contain one or more 
generating units with a total rated 
capacity of 3,810 kW operating under a 
head of 410 feet; and (5) adfive-mile-long, 
12.5-kV transmission line connecting the 
project with an existing Pacific Gas and 
Electric Company (PG&E) line south of 
the project. 

k. Purpose of Project: The estimated 
15 million kWh of project energy would 
be sold to a public or private utility. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C and D2. 

4a. Type of Application: Preliminary’ 
Permit. - 

b. Project No: 8077-000. 

c. Date Filed: February 13, 1984. 

d. Applicant: Price City. 

e. Name of Project: Scofield‘Water 
Power Project. 

f. Location: On the Price River, in 
Carbon County, Utah. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Jeffrey W. Killian, 
City Administrator, Price Municipal 
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Corporation, Municipal Building, P.O. 
Box P, Price, Utah 84501. 

i. Comment Date: June 25, 1984. 

j. Description of Project: The 
Applicant would utilize an existing dam 
under the jurisdiction of the U.S. Bureau 
of Reclamation. The proposed project 
would consist of: (1) a proposed, 300 kW 
capacity powerhouse; (2) a proposed 
transmission line; (3) existing outlet 
works; and (4) appurtenant facilities. 
The estimated average annual energy 
output for the project is 2,61.0 MWh. 

k. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C and D2. 

1. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $20,000. 

5 a. Type of Application: Preliminary 
Permit. 

b. Project No: 8198-000. 

c. Date Filed: March 3, 1984. 

d. Applicant: Ball Club Associates. 

e. Name of Project: Roxanne 
Nevenner. 

f. Location: On the Mississippi River, 
in Itasca County, Minnesota. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Joel Kirk 
Rector, 4832 Colony Circle, Salt Lake 
City, Utah 84117. 

i. Comment Date: June 25, 1984. 

j. Description of Project: The proposed 
project would utilize the existing Corps 
of Engineers’ Lake Winnibigoshish Dam 
and would consist of: (1) an existing 150- 
foot-long, 8-foot-diameter penstock; (2) a 
proposed powerhouse containing two 
generating units having a total rated 
capacity of 1 MW,;; (3) interconnection 
with the existing 69-kV United Power 
Association transmission line, thru the 
use of 6 miles of new 12-kV 
transmission line; and (4) appurtenant 
facilities. 

k. Purpose of Project: The most likely 
market for the energy derived at the 
proposed project would be the local 
municipalities or utilities. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
Ag, B, C and D2. 
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m. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
is 36 months. The work proposed under 
the preliminary permit would include 
economic analysis, preparation of 
preliminary engineering plans, and a 
study of environmental impacts. Based 
on results of these studies Applicant 
would decide whether to proceed with 
more detailed studies, and the 
preparation of an application for license 
to construct and operate the project. 
Applicant estimates that the cost of the 
work to be performed under the 
preliminary permit would be $150,000. 

6 a. Type of Application: Preliminary 
Permit. 

b. Project No: 8084-001. 

c. Date Filed: February 13, 1984. 

d. Applicant: Willow Springs Water 
District. 

e. Name of Project: Joe Vicini Water 
and Power. 

f. Location: On Dry Creek in Amador 
County, California. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Roy Mason's 
Route 1, Box 28A, Plymouth, California 
95669. 

i. Comment Date: June 25, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) a 80-foot- 
high earthfilled dam at elevation 390 
feet: (2) a reservoir with gross storage 
capacity of 2,500 acre-feet; (3) a 
powerhouse, at the foot of the dam, 
containing a single generating unit with 
a rated capacity of 1,125 kW operating 
under a head of 60 feet; and (4) a 8-mile- 
long, 12.5-kV transmission line 
connecting the project with the 
Sacramento Municipal Utility District's 
existing switchyard at Rancho Seco 
Nuclear Power Plant, west of the 
project. 

k. Purpose of Project: Project energy 
would be sold to a local utility. 

1. This notice also consists fo the 
following standard paragraphs: A6, A7, 
Ag, B, C, and D2. 

7a. Type of Application: Preliminary 
Permit. 

b. Project No: 7671-000. 

c. Date Filed: Septemlber 30, 1983. 

d. Applicant: County of Davie, North 
Carolina. 

e. Name of Project: Cooleemee Dam 
Hydroelectric Project. 

f. Location: Davie County, North 
Carolina, Yadkin River. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Charles S. 
Mashburn, County Manager, Davie 
County Courthouse, Mocksville, North 
Carolina 27028. 


i. Comment Date: June 4, 1984. 

j. Competing Application: Project No. 
7317-000. Date Filed: May 17, 1983. 

k. Description of Project: The 
proposed project would be located at 
the existing Cooleemee Dam, which is 
owned by Davie County, North 
Carolina, and would consist of: (1) and 
existing reservoir with a surface area of 
14 acres and a storage capacity of 100 
acre-feet; (2) and existing 575-foot-long, 
10-foot-high stone dam; (3) an existing 
2400-foot-long raceway canal which will 
require reconstruction at a breached 
section; (4) the renovation of one 85- 
foot-long penstock and one 180-foot-long 
penstock; (5) the renovation of an 
existing powerhouse located at the end 
of the raceway canal with the 
installation of 2 turbine/generator units; 
operating at a hydraulic head of 25 feet, 
for a total installed capacity of 1500 kW; 
(6) the use of existing transmission line 
facilities; and (7) appurtenant facilities. 
The Applicant estimates the average 
annual energy production to be 5.0 
GWh. 

1. Purpose of Project: Applicant 
intends to use the power generated at 
the proposed facilities in the operation 
of Davie County’s water and waste- 
water treatment plants and to sell the 
excess power generated to the Duke 
Power Company. 

m. This notice also consists of the 
following standard paragraphs: A8, A9 
B, C, and D2. 3 

n. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $30,000. 

8a. Type of Application: Preliminary 
Permit. 

b. Project No: 8142-000. 

c. Date Filed: March 1, 1984. 

d. Applicant: Henwood Associates, 
Inc. 

e. Name of Project: Dynamo Pond. 

f. Location: On Green Creek, partially 
within lands administered by the Bureau 
of Land Management, in Mono County, 
California. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mark Henwood, 
Henwood Associates, Inc., 1818 11th 
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Street, Suite 4, Sacramento, California 
95814. 

i. Comment Date: June 25, 1984. 

j. Description of Project: The proposed 
project would consist of: 1) a pond at 
elevation 7,583 feet having a gross 
impoundment of 28 acre-feet; 2) the 
existing 15-foot-high Sario Livestock 
Company’s Dynamo Pond Dam; 3) a 24- 
inch-diameter, 9,500-foot-long penstock; 
4) a powerhouse at elevation 6,900 feet 
containing a generating unit with a rated 
capacity of 900 kW; 5) a 4,750-foot-long 
transmission line tying into the existing 
Southern California Edison Company 
line; and 6) a tailrace conveying water 
back into Green Creek. 

A preliminary permit, if issued, does 
not authorize construction. Applicant 
has requested a 18-month permit to 
conduct feasibility studies and prepare a 
license application at a cost of $340,000. 

k. Purpose of Project: Power would be 
sold to a local utility. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C, and D2. 

9a. Type of Application: Transfer of 
License. 

b. Project No: 4718-001. 

c. Date Filed: March 22, 1984. 

d. Applicant: John N. Webster and 
Cocheco Falls Associates. 

e. Name of Project: Cocheco Falls. 

f. Location: On the Cocheco River in 
Strafford County, New Hamsphire. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: John W. Gulliver, 
Pierce, Atwood, Scribner, Allen, Smith & 
Lancaster, One Monument Square, 
Portland, Maine 04104. 

i. Comment Date: June 4, 1984. 

j. Description of Proposed Transfer: 
On December 8, 1982, a license was 
issued to Mr. John N. Webster for his 
Cocheco Falls Project No. 4718. In order 
to facilitate the financing of the 
construction, operation, and 
maintenance of the project, Mr. Webster 
created Cocheco Falls Associates in 
which he is a sole partner. For that 
reason, Mr. Webster requests that the 
license be transferred to Cocheco Falls 
Associates, effective February 15, 1984. 

k. This notice also consists of the 
following standard paragraphs: B. 

1. Filing and Service of Responsive 
Documents: Any filings must bear in all 
capital letters the title “COMMENTS”, 
“PROTEST” or “MOTION TO 
INTERVENE”, as applicable, and the 
Project Number of this application. Any 
of the above named documents must be 
filed by providing the original and the 
number of copies required by the 
Commission's regulations to: Kenneth F. 
Plumb, Secretary, Federal Energy 
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Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426. An additional copy must be sent 
to: Fred F. Springer, Deputy Director, 
Project Management, Division of 
Hydropower Licensing, Federal Energy 
Regulatory Commission, Room 208 RB at 
the above address. A copy of any 
motion to intervene must also be served 
upon the representative of the 
Applicants specified herein. 

10a. Type of Application: 5 MW 
Exemption. 

b. Project No: 8126-000. 

c. Date Field: February 17, 1984. 

d. Applicant: American Electric and 
Power, Ltd. 

e. Name of Project: Piggy Back. 

f. Location: Delaware River, City of 
Easton, Northampton County, 
Pennsylvania. 

g. Filed Pursuant to: Section 408 of the 
Energy Security Act of 1980, 16 U.S.C. 
2705 and 2708 as amended. 

h. Contact Person: B. Ryland Wiggs, 
Suite 207, 2285 Schoenersville Road, 
Bethlehem, Pennsylvania 18017. 

i. Comment Date: June 4, 1984. 

j. Description of Project: The proposed 
project would not utilize any dam, 
proposed dam or impoundment. The 
plan for development is to utilize a 
floating vessel outfitted with an 
experimental paddle-wheel generating 
device. The device would generate 
electricity through the utilization of the 
river current on it. The generating vessel 
would be anchored to the river bottom 
in a fashion that would allow for a 30- 
foot fluctuation in river levels. The 
paddle wheel should not exceed seven 
feet in depth and 15 feet in length. A 
submarine cable would connect the 100- 
kW (maximum) paddle wheel generator 
unit to the on-shore local utility pole. 
The project would generate up to 876,000 
kWh annually. 

k. Purpose of Project: Energy produced 
at the project would be sold to 
Metropolitan Edison Company. 

l. This notice also consists of the 
following standard paragraphs: A1, AQ, 
B, C and D3a. 

m. Purpose of Project: An exemption, 
if issued, gives the Exemptee priority of 
control, development, and operation of 
the project under the terms of the 
exemptee from licensing, and protects 
the Exemption from permit or license 
applicants that would seek to take or 
develop the project. 

a. Type of Application: License (Under 
5 MW). 

b. Project No: 7660-000. 

c. Date filed: September 27, 1983. 

d. Applicant: Borough of Point Marion, 
Pennsylvania. 

e. Name of Project: Point Marion Lock 
and Dam. 


f. Location: On the Monogahela River 
in Fayette County, Pennsylvania. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. §§ 791(a)-825(r). 

h. Contact Person: Chairman, 
Hydroelectric Project Committee, Point 
Marion Borough Building, Point Marion, 
Pennsylvania 15474. 

i. Comment Date: June 25, 1984. 

j. Description of Project: The proposed 
project will utilize the existing U.S. 
Army Corps of Engineers’ Point Marion 
Lock and Dam and consist of: (1) a 
proposed powerhouse to contain an 
installed generating capacity of 4 MW; 
(2) a proposed one-mile-long, 25-kV 
transmission line to be overbuilt onto 
existing West Penn Power Company 
Poles; and.{3) appurtenant facilities. The 
Applicant estimates that the average 
annual energy generation to be 20 GWh. 

k. Purpose of Project: The Applicant 
intends to sell all power produced to 
Allegheny Power System or an 
interconnected utility. 

l. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C and D1. 

12a. Type of Application: Preliminary 
Permit. 

b. Project No: 8108-000. 

c. Date Filed: February 16, 1984. 

d. Applicant: lowa Hydropower 
Development Corporation. 

e. Name of Project: Hopkinton Dam. 

f. Location: On the Maquoketa River, 
in Delaware County, Iowa. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Jean-Pierre 
Bourgeacq, lowa Hydropower 
Development Corporation, 228 Melrose 
Court, Iowa City, lowa 52240. 

i. Comment Date: June 25, 1984. 

j. Description of Project: The proposed 
project would consist of: an existing, 10- 
foot high concrete dam; (2) an existing 
reservoir; (3) a proposed powerhouse 
containing one generating unit rated at 
250 kW; (4) a proposed transmission 
line; and (5) appurtenant facilities. The 
estimated average annual energy output 
for the project would be 1,100,000kWh. 

k. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $10,000. 


Federal Register / Vol. 49, No. 89 / Monday, May 7, 1984 / Notices 


1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C and D2. 

13a. Type of Application: Preliminary 
Permit. 

b. Project No: 8106-000. 

c. Date Filed: February 16, 1984. 

d. Applicant: lowa Hydropower 
Development Corporation. 

e. Name of Project: Manchester Mill 
Dam. 

f. Location: On the Maquoketa River, 
in Deleware county, Iowa. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Jean-Pierre 
Bourgeacgq, lowa Hydropower 
Development Corporation, 228 Melrose 
Court, Iowa City, Iowa 52240. 

i. Comment Date: June 25, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) an existing, 
11-foot high concrete dam; (2) an 
existing reservoir; (3) an existing 
powerhouse which would contain one 
proposed generating unit rated at 150 
kW; (4) a proposed transmission line; 
and (5) appurtenant facilities. The 
estimated average annual energy output 
for the project would be 750,000 kwh. 

k. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. — 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $10,000. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
Ag, B, C and D2. 

14a. Type of Application: Preliminary 
Permit. 

b. Project No: 8101-000. 

c. Date Filed: February 16, 1984. 

d. Applicant: lowa Hydropower 
Development Corporation. 

e. Name of Project: Charles City Mill 
Dam. 

f. Location: On the Cedar River, in 
Floyd County, Iowa. 

g. Filed Pusuant to: Federal Power Act 
16 U.S.C. 791(a)-825(r). 

h. Contact Person: Jean-Pierre 
Bourgeacgq, lowa Hydropower 
Development Corporation, 228 Melrose 
Court, Iowa City, Iowa 52240. 

i. Comment Date: June 25, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) an existing, 
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10-foot high concrete dam; (2) an 
existing reservoir; (3) a proposed 
powerhouse containing one generating 
unit rated at 220 kW; (4) a proposed 
transmission line; and (5) appurtenant 
facilities. The estimated average annual 
energy output for the project would be 
1,250,000 kWh. 

k. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate projects design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $10,000. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C and D2. 

15a. Type of Application: Preliminary 
Permit. 

b. Project No: 7851-000. 

c. Date Filed: November 15, 1983. 

d. Applicant: Reeds Creek Hydro, Inc. 

e. Name of Project: Reeds Creek 
Hydroelectric. 

f. Location: On Reeds Creek, within 
Clearwater National Forest, near 
Headquarters Township, in Clearwater 
County, Idaho. 

g. Filed Pusuant to: Federal Power Act 
16 U.S.C. 791(a)-825(r). Prior Notice: The 
public notice of this application 
supersedes the public notice issued on ~ 
January 20, 1984. 

h. Contact Person: Mr. James R. 
Morris, Reeds Creek Hydro, Inc., P.O. 
Box 1016, Lewiston, Idaho 83501. 

i. Comment Date: June 25, 1984, 

j. Description of Project: The project 
would consist of: (1) a 6-foot-high, 35- 
foot-long concrete diversion structure at 
elevation 2040 feet; (2) a 9200-foot-long, 
63-inch-diameter steel conduit; (3) a 750- 
foot-long, 57-inch-diameter steel 
penstock; (4) a powerhouse containing 
two generating units with a total 
installed capacity of 4,200 kW; and (5) a 
10-mile-long, 69-kV transmission line 
connecting to an existing Washington 
Water Power Company transmission 
line. The Applicant estimates the 
average annual energy production to be 
18.4 million kWh. 

A preliminary permit, if issued, does 
not authorize construction. Applicant 
seeks a 36-month preliminary permit to 
conduct engineering, economic and 
environmental studies to ascertain 
project feasibility and to support an 
application for a license to construct 


and operate the project. Applicant has 
stated that no new roads are necessary 
and that drilling is not anticipated as 
part of the studies. The estimated cost of 
permit activities is $690,000. 

k. Propose of Project: The project 
power would be sold to Washington 
Water Power Company. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C, and D2. 

16a. Type of Application: Preliminary 
Permit. , 

b. Project No: 8161-000. 

c. Date Filed: March 8, 1984. 

d. Applicant: CFS Hydroelectric 
Associates. 

e. Name of Project: Mayer Ranch 
Hydropower Project. 

f. Location: On Roaring Creek, near 
town of Montgomery Creek, in Shasta 
County, California. 

g. Filed Pusuant to: Federal Power Act 
16 U.S.C. 719(a)-825(7). 

h. Contact Person: Mr. J. Kirk Rector, 
324 South State Street, Suite 500, Salt 
Lake City, UT 84111. 

i. Comment Date: June 29, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) a 5-foot- 
high, 120-foot-long diversion structure at 
elevation 2,535 feet; (2) a 48-inch- 
diameter, 250-foot-long diversion 
conduit; (3) a 48—inch-diameter, 1,200- 
foot-long penstock; (4) a powerhouse 
with a total installed capacity of 1,450 
kW operating under a head of 170 feet, 
and (5) a 1-mile-long, 12-kV 
transmission line from the powerhouse 
to an existing Pacific Gas and Electric 
Company (PG&E) transmission line. The 
Applicant estimates the average annual 
energy generation at 5.8 GWh to be sold 
to PG&E. 

A preliminary permit, it issued, does 
not authorize construction. The 
Applicant seeks issuance of a 36-month 
preliminary permit to conduct technical, 
environmental and economic studies, 
and also prepare an FERC license 
application at an estimated cost of 
$125,000. 

k. This notice also consists of the 
following paragraphs: A5, A7, AQ, B, C, 
and D2. 

17a. Type of Application: Conduit 
Exemption. 

b. Project No: 8175-000. 

c. Date Filed: March 14, 1984. 

d. Applicant: City of Gloversville, 
New York. 

e. Name of Project: Gloversville 
Filtration Plant. 

f. Location: Water is utilized from Rice 
Reservior in Fulton County, New York. 

g. Filed Pursuant to: Federal Power 
Act, section 30, 16 U.S.C. 823{a). 

h. Contact Person: Marshall B. 
Gottung, President, Board of Water 
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Commissioners, City of Gloversville, 
City Hall, Frontage Road, Gloversville, 
New York 12078. 

i. Comment Date: June 8, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) a proposed 
30 kW generating unit, to be installed in 
the existing Gloversville Filtration Plant. 
within the existing 18-inch-diameter, 
cast iron raw water conduit; and (2) 
appurtenant facilities. The Applicant 
estimates the average annual energy 
generation to be 175 MWh. An 
exemption, if issued, gives the Exemptee 
priorty of control, development, and 
operation of the project under the terms 
of the exemption from licensing, and 
protects the Exemptee from permit or 
license applicants that would seek to 
take or develop the project. 

k. Purpose of Project: The Applicant 
proposes to sell the power output to the 
Niagara Mohawk Power Corporation. 

1. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C and Dab. 

18a. Type of Application: Major 
License. 

b. Project No: 4221-001. 

c. Date Filed: August 1, 1983. 

d. Applicant: Puget Sound Power & 
Light Company. 

e. Name of Project: Swift Creek. 

f. Location: On Swift Creek, within 
Mount Baker-Snoqualmie National 
Forest in Whatcom County, Washington. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Robert V. Myers, 
Vice President, Engineering and 
Operations, Puget Sound Power & Light 
Company, Puget Power Building, 
Bellevue, Washington 98009. 

i. Comment Date: July 2, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) a 13-foot- 
high, 80-foot-long concrete gravity 
diversion dam with crest elevation 1,130 
feet msl; (2) a sluiceway and an intake 
chamber adjacent to the right abutment; 
(3) a 10-foot-diameter, 2,300-foot-long 
horseshoe tunnel; (4) a 90-inch-diameter, 
2,355-foot-long steel penstock with a 
bifurcation into two 63-inch-diameter 
penstocks 45 feet upstream of the 
powerhouse; (5) a powerhouse at 
elevation 801 feet msl containing two 4.5 
MW generators producing together an 
average annual output of 42.2 GWh:; (6) a 
switchyard adjacent to the powerhouse 
with a 4.16 kV/34.5 kV transformer; (7) 
6.5-mile-long, 34.5 kV transmission line 
to the proposed Sandy Creek Project 
switchyard; (8) access roads to the 
diversion dam, downstream tunnel 
portal and powerhouse totaling 7,400 
feet in length, and (9) appurtenant 
facilities. Proposed recreational 





development includes reconstruction of 
two Swift Creek Trail foot bridges 
located where the trail crosses Rainbow 
Creek and Swift Creek. The total 
estimated project cost is $19,495,000 in 
January 1986 dollars.. 

k. Purpose of Project: The Swift Creek 
Porject will help Puget Power to meet 
increased electrical loads anticipated in 
the 1980's and beyond. 

l. This notice also consists of the 
following standard Paragraphs: A3, A9, 
B and C. 

19a. Type of Application: Preliminary 
Permit. 

b. Project No: 7911-000. 

c. Date Filed: December 13, 1983. 

d. Applicant: David Shipman and 
Phillip Kolar. 

e. Name of Project: Warm Spring 
Water Power Project. 

f. Location: On Warm Spring Creek in 
Fergus County, Montana. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: David Shipman, 
Route 3, Box 23, Lewistown, Montana 
59457. 

i. Comment Date: June 29, 1984. 

j. Description of Project: The proposed 
natural water features project would 
consist of: (1) an existing headgate 
structure on Warm Spring Creek; (2) an 
existing irrigation canal; (3) a new 
headgate structure from the canal; (4) a 
new penstock and an overflow conduit; 
(5) a new powerhouse to contain a 
turbinegenerator having a rated capacity 
of 500 kW; (6) a tailrace returning flow 
to Warm Spring Creek; (7) a new 
transmission line connecting to an 
existing Fergus Electric Coop line; and 
(8) appurtenant facilities. The Applicant 
estimates that the average annual 
energy output would be 2,900,000 kWh. 
Project energy would probably be sold 
to Fergus Electric Coop. 

k. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C and D2. 

1. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, - 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $12,000. 

20a. Type of Application: License. 

b. Project No: 2827-001 

c. Date Filed: April 26, 1983. 


d. Applicant: City of Redding. 

e. Name of Project: Lake Red Bluff 
Water Power. 

f. Location: At the existing United 
States Bureau of Reclamation’s (Bureau) 
Red Bluff Diversion Dam on Sacramento 
River in Tehama County, California. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Robert E. 
Courtney, City Manager, City of 
Redding, 760 Parkview Ave., Redding, 
California 96001. 

i. Comment Date: july 2, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) a channel 
intake, approximately 700 feet upstream 
of the Bureau's existing Red Bluff 
Diversion Dam, within the north bank of 
the river; (2) a 1,000-foot-long concrete 
lined channel extending parallel to the 
river and leading to; (3) a powerhouse 
containing two generating units with a 
combined rated capacity of 7,100 kW, 
operating under a head of 14 feet; (4) a 
100-foot-long concrete lined tailrace 
channel discharging into Sacramento 
River; and (5) a 1,338-foot-long, 60-kV 
transmission line connecting the project 
with the existing Western Area Power 
Administration (WAPA) transmission 
line south of the powerhouse. Applicant 
proposes to relocate all recreational 
facilities affected by the construction of 
the proposed project and provide 
additional picnic sites and disabled 
access. The total cost of the proposed 
project is estimated by the Applicant at 
$36.3 million. 

k. Purpose of Project: The estimated 
47.4 million kWh of annual energy 
would be used by the Applicant and any 
surplus sold to WAPA. 

1. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C & D2. 

21a. Type of Application: Minor 
License. 

b. Project No: 7961-000. 

c. Date Filed: January 6, 1984. 

d. Applicant: Robert McHugh/Ellyson 
Company Inc. 

e. Name of Project: Pettyboro Brook 
Hydro. 

f. Location: On Pettyboro Brook, in 
Grafton County, in the Town of Bath, 
New Hampshire. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Robert McHugh/ 
Ellyson Company, Inc., 421 Linebrook 
Rd., Ipsich, MA 01938. 

i. Comment Date: July 6, 1984. 

j. Description of Project: The project 
would consist of: (1) a proposed 
concrete dam 28 feet long and 8 feet 
high, with 2-foot-high flashboards; (2) a 
proposed reservior with negligible 
storage capacity, and a water surface 
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area of 1/3-acre at water surface 
elevation of 700 feet M.S.L.; (3) a 
proposed fish passage structure, 2 feet 
square; (4) a proposed inlet trash rack, 6 
feet square; (5) a proposed steel 
penstock, 24 inches in diameter and 80 
feet long, housing one generator unit 
with an installed capacity of 58 kW; (7) 
a proposed 480-volt buried transmission 
line approximately 1000 feet in length; 
and (8) appurtenant facilities. Applicant 
estimates that the average annual 
energy generation would be 302,511 
kWh. 

k. Purpose of Project: The Applicant 
anticipates that project energy will be 
sold to the Connecticut Valley Electric 
Company. 

1. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C, and D1. 

22a. Type of Application: Minor 
License. 

b. Project No: 5915-001. 

c. Date Filed: February 18, 1983. 

d. Applicant: White Chuck Water 
Company. 

e. Name of Project: Clear Creek 
Hydroelectric. 

f. Location: On Clear Creek, a 
tributary of the Sauk River, in Mt. Baker- 
Snoqualmie National Forest in 
Snohomish County, Washington. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Dr. Sat Khanna, CE 
Maqguire, Inc., 60 First Avenue, 
Waltham, MA 02254. 

i. Comment Date: July 2, 1984. 

j. Description of Project: The proposed 
project would consist of (1) a 10-foot- 
high, 80-foot-long weir at elevation 1100 
feet; (2) a gated and screened intake 
structure; (3) a 5.5-foot-diameter, 7,000- 
foot-long penstock; (4) a powerhouse at 
elevation 720 feet containing two 
generating units with capacities of 6.5 
MW and 1.0 MW; (5) a 450-foot-long, 5.5 
foot-diameter tailrace pipeline with a 50- 
foot concrete end section returning 
tailwater to Clear Creek; (6) a 
switchyard adjacent to the powerhouse; 
(7) a 5.0-mile-long, 34.5-kV underground 
transmission line to Seattle City Light's 
existing lines; and (8) access roads 
totalling 2,300 feet long connecting 
existing logging roads to the diversion 
structure on Clear Creek and to the 
powerhouse. The estimated project cost 
in April 1983 dollars is $10,000,000. This 
application was filed pursuant to a 
preliminary permit. The Applicant 
proposes to provide a picnic area at 
Frog Lake and to maintain the 
associated hiking trail, access road and 
near-shore areas, to provide a campsite 
at the diversion site and to maintain a 
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hiking trail from the powerehouse 
access road to the diversion site. 

k. Purpose of Project: The project 
power will be sold to Seattle City Light 
Company. 

1. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C. 

23a. Type of Application: License 
(Minor). 

b. Project No: 4357-003. 

c. Date Filed: November 9, 1983. 

d. Applicant: Tuscarora Yarns, Inc. 

e. Name of Project: Clifton No. 2. 

f. Location: Pacolet River, Spartanburg 
County, South Carolina. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. William J. 
Flanary, Tuscarora Yarns, Inc., Post 
Office Box 218, Mount Pleasant, North 
Carolina 28124. 

i. Comment Date: July 2, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) an existing 
rubble masonry dam, 352 feet long and 
13 feet high; (2) an existing reservoir, 
about 100 acres in surface area, with a 
storage capacity of 100-acre-feet; (3) 
existing trash racks and intake works; 
(4) an existing brick powerhouse 
structure, about 1,460 square feet in 
plan, to contain two proposed 
rehabilitated generating units of 200 kW 
capacity each; (5) an existing brick and 
concrete powerhouse structure, about 
280 square feet in plan, to contain a 
proposed rehabilitated generating unit 
of 132 kW capacity; (6) an existing 
tailrace structure; (7) a proposed short 
transmission line to an adjacent textile 
mile; and (7) appurtenant facilities. 

k. Purpose of Project: The estimated 
annual generation of 3,400,000 kWh 
would be used in applicant's textile 
plant adjacent to the project site. 

1. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C and D1. 

24a. Type of Application: Minor 
License. 

b. Project No: 7339-000. 

c. Date Filed: June 3, 1983. 

d. Applicant: Cross-O Ranch, Inc. and 
Hat Creek Corporation. 

e. Name of Project: Sheep Creek. 

f. Location: On Sheep Creek, a 
tributary of Little Salmon River, in Idaho 
County, Idaho, near the town of Pollock. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Carl L. Myers, 
750 Warm Springs Avenue, Boise, Idaho 
83702. 

i. Comment Date: July 6, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) a 2-foot- 
high, 16-foot-long diversion structure at 
elevation 3,400 feet; (2) a 14-inch 


diameter, 6,400-foot-long penstock; (3) a 
powerhouse containing a single 
generating unit with a rated capacity of 
856 kW operating under a head of 1,040 
feet; (4) a tailrace; and (5) a new access 
road 4,000 feet long. The project would 
connect to an existing transmission line. 

The estimated average annual energy 
output is 2,393,000 kWh. 

The estimated cost of the project is 
$858,000. 

k. Purpose of Project: Project power 
would be sold to Idaho Power Company. 

1. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C and D1. 

25a. Type of Application: License 
(under 5 MW). 

b. Project No: 7367-001. 

c. Date Filed: March 19, 1984. 

d. Applicant: Hydro Development of 
New England, Inc. 

e. Name of Project: Watershops 
Project. 

f. Location: On the Mill River in 
Hampden County, Massachusetts. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: John J. Furman, 36 
Canal Drive, Westfield, Massachusetts 
01085. 

i. Comment Date: July 2, 1984. 

j. Description of Project: The proposed 
run-of-river project wouid consist of: (1) 
an existing 30-foot-high and 105-foot- 
long reinforced concrete and masonry 
dam with a crest elevation of 155.9 feet 
USGS; (2) a reservoir with a surface 
area of 172 acres; (3) intake structures at 
the north side of the dam; (4) two new 5- 
foot-diameter and 30-foot-long steel 
penstocks leading to a new 6-foot- 
diameter and 30-foot-long steel 
penstock; (5) a new powerhouse with 
one 100-kW turbine-generator unit; (6) a 
new 280-foot-long tailrace; (7) a new 60- 
foot-long and 600-volt underground 
cable; (8) a new substation; (9) a new 
180-foot-long and 13.8-kV transmission 
line; and (10) other appurtenances. 
Applicant estimates an average annual 
generation of 500,000 kWh. 

k. Purpose of Project: Project energy 
would be sold to the Western 
Massachusetts Electric Company. 

1. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C and D1. 

26a. Type of Application: License 
(Under 5 MW). 

b. Project No: 8051-001. 

c. Date Filed: March 21, 1984. 

d. Applicant: Summit Hydropower. 

e. Name of Project: Willimantic No. 1. 

f. Location: On the Willimantic River 
in Windham County, Connecticut. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 
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h. Contact Person. Duncan Broatch, 
Summit Hydropower, P.O. Box 122, 
Putnam, Connecticut 06260. 

i. Comment Date: July 2, 1984. 

j. Description of Project: The proposed 
run-of-river project would consist of: (1) 
an existing 16-foot-high and 225-foot- 
long granite block dam with a spillway 
crest elevation of 182.5 feet mean sea 
level; (2) a small reservoir with a surface 
area of 3 acres; (3) existing intake 
structures at the north end of the dam 
consisting of trashracks, head gates, and 
three concrete rectangular penstocks, 
each 8 feet wide by 6.5 feet tall and 8 
feet long; (4) an existing powerhouse 
with 2 existing turbines to drive a new 
204.3-kW generator and one new 
turbine-generator unit rated at 408.7 kW 
for a total capacity of 613 kW at the 
basement of an old mill building; (5) an 
existing 347-foot-long tailrace; and (6) 
other appurtenances. Applicant 
estimates an average annual generation 
of 2,859,935 kWh. The existing facilities 
are owned by the American Thread 
Company. 

k. Purpose of Project: Project energy 
would be sold to Northeast Utilities. 

1. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, and D1. 

27a. Type of Application: Conduit 
Exemption. 

b. Project No: 7908-000. 

c. Date Filed: December 12, 1983. 

d. Applicant: Tuolumne County Water 
District No. 1 (District). 

e. Name of Project: Shadybrook. 

f. Location: Shadybrook Reservoir on 
Sullivan Creek, near Twain Harte, in 
Tuolumne County, California. 

g. Filed Pursuant to: section 30 of the 
Federal Power Act. 

h. Contact Person: Mr. Robert E. 
Sanberg, Tuolumne County Water 
District No. 1, 22993 Twain Harte Drive, 
Unit Nos. 5 and Nos. 6, P.O. Box 649, 
Twain Harte, California 95383. 

i. Comment Date: June 14, 1984. 

j. Description of Project: The proposed 
project would utilize the existing 10- 
inch-diameter raw water supply pipeline 
connecting the Twain Harte water 
treatment plant with Shadybrook 
Reservoir. Excess water from Section 4 
Ditch (1.5 cfs) would be diverted into the 
10-inch-diameter pipeline to operate one 
of two 75 HP verticle turbine pumps at 
an existing pump station. The proposed 
project would consist of a turbine 
generating unit with an installed 
capacity of 27 kW and an average 
annual generation of 19,000 kWh. A 
proposed transmission line would 
connect the project to an existing Pacific 
Gas and Electric Company line at the 
treatment plant. 
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k. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C and Dab. 

1. The proposed project would 
periodically discharge to Sullivan Creek. 
The District filed a petition for waiver of 
the water discharge requirement of 
section 4.91(f}(5) pursuant to section 
385.207 of the Commission's regulations. 

28a. Type of Application: License 
(Under 5 MW). 

b. Project No: 8047-001. 

c. Date Filed: March 21, 1984. 

d. Applicant: Summit Hydropower. 

e. Name of Project: Willimantic No. 2. 

f. Location: On the Willimantic River 
in Winham County, Connecticut. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Duncan Broatch, 
Summit Hydropower, P.O. Box 122, 
Putnam, Connecticut 06260. 

i. Comment Date: July 5, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) an existing 
upper granite block dam 12 feet high and 
175 long with a spillway crest elevation 
of 202.4 feet mean sea level (msl) 
impounding a small reservior; (2) an 
existing intake structure at the north 
side of the dam; (3) an existing 419-foot- 
long canal; (4) an existing 275-foot-long 
and 11-foot-diameter penstock; (5) a mill 
building near the foot of a lower dam 
housing 1 unit which would be 
refurbished with a capacity of 450 kW; 
(6) a 100-foot-long tailrace; (7) an 
existing 250-foot-long and 600-volt 
transmission line; and (8) other 
appurtenances. The lower dam 
impounds a small reservoir and is an 11- 
foot-high and 125-foot-long granite block 
structure with a spillway crest elevation 
of 194.1 feet msl. All existing facilities 
are owned by American Thread 
Company. Applicant estimates an 
average annual generation of 2,224,815 
kWh. 

k. Purpose of Project: Project energy 
would be sold to Northeast Utilities 
Company. 

1. This notice also consists of the 
following standard paragraphs: A3, Ag, 
B, C, and D1. 

29a. Type of Application: Conduit 
Exemption. 

b. Project No: 7580-000. 

c. Date Filed: September 6, 1983. 

d. Applicant: South Sutter Water 
District (SSWD). 

e. Name of Project: Vanjop No. 1. 

f. Location: SSWD’s Conveyance 
Canal, near Sheridan, in Placer County, 
California. 

g. Filed Pursuant to: Section 30 of the 
Federal Power Act, 16 U.S.C. 823(a). 

h. Contact Person: Mr. Robert L. 
Melton, Manager and Secretary, South 


« 


Sutter Water District, 2464 Pacific 
Avenue, Trowbridge, California 95659. 

i. Comment Date: June 13, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) an 
automatic radial gate and concrete 
gallery at an existing 13-foot drop 
structure in the SSWD’s Conveyance 
Canal; (2) A Neyrpic bypass gate; (3) 
three turbine-generator units with a total 
installed capacity of 350 kW and 
producing an average annual generation 
of 1.23 GWh. 60 feet of transmission line 
would connect the facilities to an 
existing Pacific Gas and Electric 
Company line. 

k. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C, and D3b. 

30a. Type of Application: Preliminary 
Permit. 

b. Project No: 8140-000. 

c. Date Filed: March 1, 1984. 

d. Applicant: Livingston County 
Associates. 

e. Name of Project: Mount Morris. 

f. Location: On the Genesee River in 
Livingston County, New York. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Joel Kirk 
Rector, 500 CFS Center, 324 South State 
Street, Salt Lake City, Utah 84111. 

i. Comment Date: July 6, 1984. 

j. Description of Project: The project 
would utilize the existing U.S. Army 
Corps of Engineers Mount Morris Dam 
and consist of: (1) a proposed 
powerhouse with an installed generating 
capacity of 5 MW; (2) a proposed 900- 
foot-long, 12-kV transmission line; and 
(3) appurtenant facilities. The Applicant 
estimates the average annual energy 
generation to be 20.0 GWh. 

k. Purpose of Project: The Applicant 
intends to sell the power produced at 
the site to the local municipalities. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C and D2. 

m. Proposed Scope of Studies Under 
Permit: A preliminary permit, if issued, 
does not authorize construction. The 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time it would 
prepare studies of the hydraulic, 
construction, economic, environmental, 
historic and recreational aspects of the 
project. Depending on the outcome of 
the studies, Applicant would prepare an 
application for a FERC license. 
Applicant estimates the cost of the 
studies under-the permit would be 
$125,000. 


Competing Applications 


Ai, Exemption for Small 
Hydroelectric Power Project Under 
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5MW Capacity—Any qualified license 
or conduit exemption applicant desiring 
to file a competing application must 
submit to the Commission, on or before 
the specified comment date for the 
particular application, either a 
competing license or conduit exemption 
application that proposes to develop at 
least 7.5 megawatts in that project, or a 
notice of intent to file such an 
application. Any qualified small 
hydroelectric exemption applicant 
desiring to file a competing application 
must submit to the Commission, onvor 
before the specified comment date for 
the particular application, either a 
competing small hydroelectric 
exemption application or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing license, conduit exemption, 
or small hydroelectric exemption 
application no later than 120 days after 
the specified comment date for the 
particular application. Applications for 
preliminary permit will not be accepted 
in response to this notice. 

A2. Exemption for Small 
Hydroelectric Power Project under 5MW 
Capacity—Any qualified license or 
conduit exemption applicant desiring to 
file a competing application must submit 
to the Commission, on or before the 


. specified comment date for the 


particular application, either a 
competing license or conduit exemption 
application that proposes to develop at 
least 7.5 megawatts in that project, or a 
notice of intent to file such an 
application. Submission of a timely 
notice of intent allows an interested 
person to file the competing license or 
conduit exemption application no later 
than 120 days after the specified 
comment date for the particular 
application. Applications for preliminary 
permit and small hydroelectric 
exemption will not be accepted in 
response to this notice. 

A3. License or Conduit Exemption— 
Any qualified license, conduit 
exemption, or small hydroelectric 
exemption applicant desiring to file a 
competing application must submit to 
the Commission, on or before the 
specified comment date for the 
particular application, either a 
competing license, conduit exemption, 
or small hydroelectric exemption 
application, or a notice of intent to file 
such an application. Submission of a 
timely notice of intent allows an 
interested person to file the competing 
license, conduit exemption, or small 
hydroelectric exemption application no 
later than 120 days after the specified 
comment date for the particular 
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application. Applications for preliminary 
permit will not be accepted in response 
to this notice. 

This provision is subject to the 
following exception: if an application 
described in this notice was filed by the 
preliminary permittee during the term of 
the permit, a small hydroelectric 
exemption application may be filed by 
the permittee only (license and conduit 
exemption applications are not affected 
by this restriction). 

A4. License of Conduit Exemption— 
Public notice of the filing of the initial 
license, small hydroelectric exemption 
or conduit exemption application, which 
has already been given, established the 
due date for filing competing 
applications or notices of intent. In 
accordance with the Commission's 
regulations, any competing application 
for license, conduit exemption, small’ 
hydroelectric exemption, or preliminary 
permit, or notices of intent to file 
competing applications, must be filed in 
response to and in compliance with the 
public notice of the initial license, small 
hydroelectric exemption or conduit 
exemption application. No competing 
applications or notices of intent may be 
filed in response to this notice. 

A5. Preliminary Permit: Existing Dam 
or Natural Water Feature Project— 
Anyone desiring to file a competing 
application for preliminary permit for a 
proposed project at an existing dam or 
natural water feature project, must 
submit the competing application to the 
Commission on or before 30 days after 
the specified comment date for the 
particular application (see 18 CFR 4.30 
to 4.33 (1982)}). A notice of intent to file a 
competing application for preliminary 
permit will not be accepted for filing. 

A competing preliminary permit 
application must conform with 18 CFR 
4.33 (a) and (d). - 

Aé. Preliminary Permit: No Existing 
Dam—Anyone desiring to file a 
competing application for preliminary 
permit for a proposed project where no 
dam exists or where there are proposed 
major modidications, must submit to the 
Commission on or before the specified 
comment date for the particular 
application, the competing application 
itself, or a notice of intent to file such an 
application. Submission of a timely 
notice of intent allows an interested 
person to file the competing preliminary 
permit application no later than 60 days 
after the specified comment date for the 
particular application. 

A competing preliminary permit 
application must conform with 18 CFR 
4.33 (a) and (d). 

A7. Preliminary Permit—Except as 
provided in the following paragraph, any 
qualified license, conduit exemption, or 


small hydroelectirc exemption applicant 
desiring to file a competing application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, either a 
competing license, conduit exemption, 
or small hydroelectric exemption 
application or a notice of intent to file 
such an application. Submission of a 
timely notice of intent to file a license, 
conduit exemption, or small 
hydroelectric exemption application 
allows an interested person to file the 
competing application no later than 120 
days after the specified comment date 
for the particular application. 

In addition, any qualified license or 
conduit exemption applicant desiring to 
file a competing application may file the 
subject application until: (1) a 
preliminary permit with which the 
subject license or conduit exemption 
application would compete is issued, or 
(2) the earliest specified comment date 
for any license, conduit exemption, or 
small hydroelectric exemption 
application with which the subject 
license or conduit exemption application 
would compete; whichever occurs first. 

A competing license application must 
conform with 18 CFR 4.33 (a) and (d). 

8. Preliminary Permit—Public notice of 
the filing of the initial preliminary 
permit application, which has already 
been given, established the due date for 
filing competing preliminary permit 
applications on notices of intent. Any 
competing preliminary permit 
application, or notice of intent to file a 
competing preliminary permit 
application, must be filed in response to 
and in compliance with the public notice 
of the initial preliminary permit 
application. No competing preliminary 
permit applications or notices of intent 
to file a preliminary permit may be filed 
in response to this notice. 

Any qualified small hydroelectric 
exemption applicant desiring to file a 
competing application must submit to 
the Commission, on or before the 
specified comment date for the 
particular application, either a 


_ competing small hydroelectric 


exemption application or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
to file a small hydroelectric exemption 
application allows an interested person 
to file the competing application no later 
than 120 days after the specified 
comment date for the particular 
application. 

In addition, any qualified license or 
conduit exemption applicant desiring to 
file a competing application may file the 
subject application until: (1) a 
preliminary permit with which the 
subject license of conduit exemption 
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application would compete is issued, or 
(2) the earliest specified comment date 
for any license, conduit exemption, or 
small hydroelectric exemption 
application with which the subject 
license or conduit exemption application 
would compete; whichever occurs first. 

A competing license application must 
conform with 18 CFR 4.33 (a) and (d). 

Ag. Notice of intent—A notice of 
intent must specify the exact name, 
business address, and telephone number 
of the prospective applicant, include an 
unequivocal statement of intent to 
submit, if such an application may be 
filed, either (1) a preliminary permit 
application or (2) a license, small 
hydroelectric exemption, or conduit 
exemption application, and be served on 
the applicant(s) named in this public 
notice. 

B. Comments, Protests, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 385.210, .211, 
.214. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a motion to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
commnet date for the particular 
application. 

C. Filing and Service of Responsive 
Documents—Any filing must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE . 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST” or “MOTION TO 
INTERVENE”, as applicable, and the 
Project Number of the particular 
application to which the filing is in 
response. Any of the above named 
documents must be filed by providing 
the original and the number of copies 
required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Project Management 
Branch, Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 208 RB at the above 
address. A copy of any notice of intent, 
competing application or motion to 
intervene must also be served upon each 
representative of the Applicant specified 
in the particular application. 

D1. Agency Comments—Federal, 
State, and local agencies that receive 
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this notice through direct mailing from 
the Commission are requested to 
provide comments pursuant to the 
Federal Power Act, the Fish and 
Wildlife Coordination Act, the 
Endangered Species Act, the National 
Historic Preservation Act, the Historical 
and Archeological Preservation Act, the 
National Environmental Policy Act, Pub. 
L. No. 88-29, and other applicable 
statutes. No other formal requests for 
comments will be made. 

Comments should be confined to 
substantive issues relevant to the 
issuance of a license. A copy of the 
application may be obtained directly 
from the Applicant. If any agency does 
not file comments with the Commission 
within the time set for filing comments, 
it will be presumed to have no 
comments. One copy of an agency's 
comments must also be sent to the 
Applicant's representatives. 

D2. Agency Comments—Federal, 
State, and local agencies are invited to 
file comments on the described 
application. (A copy of the application 
may be obtained by agencies directly 
from the Applicant.) If an agency does 
not file comments within the time 
specified for filing comments, it will be 
presumed to have no comments. One 
copy of an agency’s comments must also 
be sent to the Applicant's 
representatives. 

D3a. Agency Comments—The U.S. 
Fish and Wildlife Service, the National 
Marine Fisheries Service, and the State 
Fish and Game agency(ies) are 
requested, for the purposes set forth in 
section 408 of the Energy Security Act of 
1980, to file within 60 days from the date 
of issuance of this notice appropriate 
terms and conditions to protect any fish 
and wildlife resources or to otherwise 
carry out the provisions of the Fish and 
Wildlife Coorination Act. General 
comments concerning the project and its 
resources are requested; however, 
specific terms and conditions to be 
included as a condition of exemption 
must be clearly identified in the agency 
letter. If an agency does not file terms 
and conditions within this time period, 
that agency will be presumed to have 
none. Other Federal, State, and local 
agencies are requested to provide any 
comments they may have in accordance 
with their duties and responsibilities. No 
other formal requests for comments will 
be made. Comments should be confined 
to substantive issues relevant to the 
granting of an exemption. If an agency 
does not file comments within 60 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency's 


comments must also be sent to the 
Applicant's representatives. 

D3b. Agency Comments—U.S. Fish 
and Wildlife Service, the National 
Marine Fisheries Service, and the State 
Fish and Game agency(ies) are 
requested, for the purposes set forth in 
section 30 of the Federal Power Act, to 
file within 45 days from the date of 
issuance of this notice appropriate terms 
and conditions to protect any fish and 
wildlife resources or otherwise carry out 
the provisions of the Fish and Wildlife 
Coordination Act. General comments 
concerning the project and its resources 
are requested; however, specific terms 
and conditions to be included as a 
condition of exemption must be clearly 
identified in the agency letter. If an 
agency does not file terms and 
conditions within this time period, that 
agency will be presumed to have none. 
Other Federal, State, and local agencies 
area requested to provide comments 
they may have in accordance with their 
duties and responsibilities. No other 
formal requests for comments will be 
made. Comments should be confined to 
substantive issues relevant to the 
granting of an exemption. If an agency 
does not file comments within 45 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency’s 
comments must also be sent to the 
Applicant's representatives. 


Dated: May 1, 1984. 
Kenneth F. Plumb, 
Secretary. 
[FR Doc. 84-1262 Filed 5~4-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP84-35 1-000] 


Biue Dolphin Pipe Line Co.; Application 


May 1, 1984. 

Take notice that on April 16, 1984, 
Blue Dolphin Pipe Line Company 
(Applicant), P.O. Box 2463, Houston, 
Texas 77001, filed in Docket No. CP84- 
351-000 an application pursuant to 
Section 7 of the Natural Gas Act and 
Subpart F of Part 157 of the 
Commission's Regulations for a blanket 
certificate of public convenience and 
necessity authorizing the construction, 
acquisition, and operation of certain 
facilities and the transportation and sale 
of natural gas and for permission and 
approval to abandon certain facilities 
and services, all as more fully set forth 
in the application which is on file with 


1 The application was initially tendered for filing 
on Apirl 16, 1984; however, the fee required by 
§ 159.1 of the regulations under the Natural Gas Act 
(18 CFR 159.1) was not paid until April 20, 1984; 
thus, filing was not completed until the latter date. 


Federal Register / Vol. 49, No. 89 / Monday, May 7, 1984 / Notices 


the Commission and open to public 
inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before May 22, 
1984, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.214 cr 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate and permission and approval 
for the proposed abandonment are 
required by the public convenience and 
necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

{FR Doc. 84~-12249 Filed 54-84; 6:45 am] 
BILLING CODE 6717-01-M 


{Project No. 7169-000] 


The Colorado Water Resources end 
Power Development Authority; 
Surrender of Preliminary Permit 


May 2, 1984. 

Take notice that The Colorado Water 
Resources and Power Development 
Authority, Permittee for the Dolores 
Pumped Storage Project No. 7169 located 
on the Plateau Creek in Montezuma 
County, Colorado, has requested that its 
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preliminary permit be terminated. The 
preliminary permit was issued on July 
22, 1983, and would have expired on 
June 30, 1986. The Permittee states that 
it has decided not to accomplish the 
work required by Article 8 of the 
preliminary permit. 

The Colorado Water Resources and 
Power Development Authority’s request 
was filed February 21, 1984. The 
surrender of the permit for Project No. 
7169 is in the public interest and will 
become effective thirty days from the 
date of issuance of this notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84~-12250 Filed 5-4-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP84-69-000] 


Michigan Gas Utilities Co. v. Trunkline 
Gas Co., Complaint 


May 1, 1984 

Take notice that on April 17, 1984, 
Michigan Gas Utilities Company (MGU) 
tendered for filing a Complaint against 
Trunkline Gas Company (Trunkline). 
This Complaint seeks an order 
extending the interim minimum bill 
substituted for the minimum bill 
provision in Trunkline’s FERC Gas 
Tariff, Original Volume No. 1, Rate 
Schedule P-2, in accordance with the 
Stipulation and Agreement adopted by 
the Federal Energy Regulatory 
Commission's (Commission) order of 
July 8, 1983. (24 FERC § 61,013) The 
interim minimum bill, due to expire on 
December 31, 1984, essentially modifies 
the tariff minimum bill and precludes 
Trunkline from recovering variable costs 
it does not incur. 

MGU argues that there is a basis for 
continued minmum bill relief. Based on 
current and projected market conditions, 
MGU states that it may experience 
substantial minimum commodity bill 
liability each year from 1985 until 
expiration of its contract with Trunkline 
in 1989. Although MGU would have a 
liability to Trunkline, Trunkline would 
not experience a corresponding cost 
incurrence since its variable costs are, 
by definition, avoidable. The consequent 
overrecovery of variable costs by 
Trunkline would be an unjust and 
unreasonable windfall. Furthermore, the 
minimum bill provision artificially 
insulates Trunkline from load loss in its 
markets, removing any incentive on 
Trunkline’s part to provide gas at the 
lowest, reasonable cost; at the same 
time the minimum commodity bill 
frustrates MGU’s efforts to acquire gas 
from its lowest cost suppliers, consistent 


with MGU’s own public service 
obligation. 

MGU argues that it is unjust and 
unreasonable and contrary to the public 
interest to impose the full risk of a 
declining market on MGU and its 
customers. Nevertheless, because 
producers supplying Trunkline are 
protected by take-or-pay provisions, and 
because Trunkline is protected by the 
minimum bill provision in its Rate 
Schedule P-2, MGU and its customers 
would be forced to bear the full burden 
of the market loss under the existing 
tariff structure. 

MGU states that the minimum bill 
provision in Rate Schedule P-2 is set at 
an arbitrary level and operates in a 
mechanical and artificial fashion and 
that there is no direct relationship 
between the 75 percent minimum bill 
obligation and the amount of money 
Trunkline needs to cover its fixed costs 
and to satisfy prudently incurred take- 
or-pay obligations that may arise from 
Trunkline’s producer contracts. 

MGU states that the interim minimum 
bill, along with Trunkline’s purchased 
gas adjustment (PGA) tracker, provides 
Trunkline with recovery of all costs 
actually incurred. 

Whether the minimum bill in 
Trunkline’s tariff is just and reasonable 
and not unduly discriminatory is an 
issue in Trunkline’s pending Section 4 
rate case in Docket No. RP83-93-000. 
Until such time as the Commission finds 
that some other minimum bill provision 
is required by the public interest, MGU 
requests a Commission order continuing 
the interim minimum bill provision 
adopted by the Commission in Docket 
Nos. RP81-103-000 and RP82-130-000. 

MGU states that it has sent copies of 
its filing to Trunkline Gas Company and 
its representatives. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions or protests 
should be filed on or before May 31, 
1984. Protests will be considered by the 
Commission in determination the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 


19399 


with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84~12251 Filed 5-4-4; 8:45.am] 

BILLING CODE 6717-01-M 


[Docket No. CP84-349-000] 


Mississippi River Transmission Corp-.; 
Application 


May 1, 1984. 


Take notice that on April 12, 1984, 
Mississippi River Transmission 
Corporation (Applicant), 9900 Clayton 
Road, St. Louis, Missouri 63124, filed in 
Docket No. CP84-349-000 an application 
pursuant to Section 7 of the Natural Gas 
Act for permission and approval to 
abandon existing jurisdictional gas sales 
service to Arkansas Oklahoma Gas 
Corporation (ArkOk) at the towns of 
Pocahontas, Corning, Reyno, Datto and 
Biggers, Arkansas, and for a certificate 
of public convenience and necessity 
authorizing similar jurisdictional gas 
sales service to Arkansas Louisiana Gas 
Company (Arkla) at such towns, as well 
as permission and approval to abandon 
a gas exchange among Applicant, Arkla 
and ArkOk, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that ArkOk and 
Arkla have entered into an agreement 
providing for the sale and transfer of the 
five distribution systems from ArkOk to 
Arkla and that Arkla has requested that 
Applicant provide jurisdictional gas 
sales service to Arkla for resale to the 
five communities similar to the service 
previously made to ArkOk. Applicant 
states it presently serves Arkla at 
numerous other small communities and 
that Applicant has, therefore, agreed to 
an amendment of Arkla’s existing 
service agreement to provide for the 
additional volumes, totalling 4,800 Mcf 
of gas per day, required to serve the five 
towns. Such amount is the same volume 
contained in Applicant's existing service 
agreement with ArkOk, it is submitted. 
However, Applicant indicates that sales 
to Arkla would be made under 
Applicant's Rate Schedule CD. In 
contrast, Applicant states that sales to 
ArkOk were made under Rate Schedule 
SGS. Following the proposed 
abandonment, Applicant states that 
ArkOk would no longer be a sales 
customer of Applicant. Applicant states 
further that no changed or additional 
facilities are required with respect to the 
proposed abandonment and related 
certificate authority. 
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Applicant states that the gas 
exchange, which provided a means of 
moving up to 1,000 Mcf per day of 
ArkOk’s gas to its eastern Arkansas 
service area (which includes the five 
towns at issue) during the months of 
December, January and February in the 
event ArkOk’s requirements exceed its 
contract demand with Applicant, would 
not be necessary since ArkOk would no 
longer be a sales customer of Applicant. 


Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before May 22, 
1984, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission's Rules. 


Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate and permission and approval 
for the proposed abandonment are 
required by the public convenience and 
necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 


Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 


Kenneth F. Plumb, 
Secretary. 


[FR Doc. 84-12252 Filed 54-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER84-307-000] 


Missouri Public Service Co.; Order 
Accepting for Filing and Suspending 
Rates, Noting Intervention, and 
Establishing Procedures 


Issued: May 1, 1984. 


On March 2, 1984, Missouri Public 
Service Company (MPS) tendered for 
filing a proposed increase in firm power 
rates for service to eight municipal 
wholesale customers.! The proposed 
rates would increase revenues by 
approximately $675,000 (13.20%) during 
the twelve-month period ending 
September 30, 1983. MPS requests an 
effective date of May 1, 1984. 

Notice of the filing was published in 
the Federal Register with comments due 
on or before March 26, 1984. Timely 
protests were filed separately by the 
Cities of El Dorado Springs, Gilman 
City, Galt, and Odessa, Missouri, which 
state that the proposed increase would 
be a burden on their retail customers. 
The Cities of Galt and Odessa further 
request that the proposed increase be 
disallowed. In addition, the City of Rich 
Hill, Missouri, filed a timely protest and 
motion to intervene which raises no 
specific issues for investigation. 
Discussion 

Under Rule 214 of the Commission’s 
Rules of Practice and Procedure (18 CFR 
385.214), Rich Hill’s unopposed motion 
to intervene serves to make it a party to 
this proceeding.* 

Our preliminary review of MPS’ 
submittal indicates that the proposed 
rates have not been shown to be just 
and reasonable, and may be unjust, 
unreasonable, unduly discriminatory or 
preferential, or otherwise unlawful. 
Therefore, we shall accept MPS’ rates 
for filing and suspend them as ordered 
below. 

In West Texas Utilities Company, 
Docket No. ER82-23-000, 18 FERC 
{ 61,189 (1982), we explained the 
Commission's suspension policy and 
noted that rate filings would ordinarily 
be suspended for one day where 
preliminary review indicates that the 
proposed rates may be unjust and 
unreasonable but may not produce 
substantially excessive revenues, as 
defined in West Texas. Our review of 
MPS’ rates indicates that they may not 


1 The affected municipal customers are the Cities 
of El Dorado Springs, Galt, Gilman City, 
Harrisonville, Liberal, Odessa, Pleasant Hill, and 
Rich Hill, Missouri. See Attachment for rate 
schedule designations. 

® Although Gilman City references Rule 214 in its 
protest, the City has not specifically requested to 
intervene. Absent such a request, we do not 
construe Gilman City's pleading as seeking 
intervention. 
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produce substantially excessive 
revenues. Accordingly, we shall suspend 
the proposed rates for one day from 60 
days after filing, to become effective, 
subject to refund, on May 3, 1984.* 

The Commission orders: 

(A) MPS’ proposed rates are hereby 
accepted for filing and suspended for 
one day, to become effective, subject to 
refund, on May 3, 1984. 

(B) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act and by the 
Federal Power Act, particularly sections 
205 and 206 thereof, and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR Chapter J), a 
public hearing shall be held concerning 
the justness and reasonableness of MPS’ 
rates. 

(C) The Commission staff shall serve 
top sheets in this proceeding within ten 
(10) days of the date of this order. 

(D) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge, shall 
convene a conference in this proceeding 
to be held within approximately fifteen 
(15) days after service of top sheets in a 
hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426. The presiding judge is authorized 
to establish procedural dates and to rule 
on all motions (except motions to 
dismiss) as provided in the 
Commission's Rules of Practice and 
Procedure. 

(E) The Secretary shall promptly publish 
this order in the Federal Register. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 


Missouri Pusuc Service ComMPANY—DOCKET 
No. ER84-307-000, RATE SCHEDULE DESiG- 
NATIONS 


(1) Supplement No. 12 to Rate Schedule | City of Pleasant 
FPC No. 34 (Supersedes Supplement 

No. 10). 

(2) Supplement No. 12 to Rate Schedule | City of Liberal. 
FPC No. 36 (Sipersedes Supplement 

No. 10). 

(3) Supplement No. 12 to Rate Schedule | City of Rich Hill. 
FPC No. 37 (Supersedes Supplement 


No. 10). 
(4) Supplement No. 12 to Rate Schedule | City Gait. 
FPC No. 38 (Supersedes Supplement 
No. 10). 


3 MPS' requested effective date of May 1, 1984, is 
one day short of the statutory sixty day notice 
period, and MPS has not requested or supported a 
waiver of notice. 
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Missouri PuBuic SERVICE ComMPANY—DOCKET 
No. ER84-307-000, Rate SCHEDULE DEsiIG- 


o> 12 to Rate Schedule | City of 
39 (Supersedes Supplement 


[FR Doc. 84-12253 Filed 5-4-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ES84-42-000] 


Missouri Public Service Co.; 
Application 


May 1, 1984. 

Take notice that on April 19, 1984, 
Missouri Public Service Company, filed 
an application with the Commission 
pursuant to Section 204 of the Federal 
Power Act seeking authority to issue 
from time to time through May 31, 1986, 
short-term debt outstanding at any one 
time of no more than $50,000,000 in the 
aggregate. All debt will have final 
maturities of not later than May 31, 1987. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should, on or before May 18, 
1984, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, petition to intervene or 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211 or 385.214). The application is on 
file with the Commission and is 
available for public inspection. 

Kenneth F. Plumb. . 
Secretary. 

[FR Doc. 84~-12254 Filed 5-484; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER84-305-000] 


Puget Sound Power & Light Co., Order 
Accepting Rate for Filing Subject to 
Refund or Adjustment, Granting 
interventions, and Deferring 
Establishment of Procedures 


Issued: April 30, 1984. 


On March 1, 1984, Puget Sound Power 
& Light Company (Puget) filed revisions 
to Exhibit C of its Residential Purchase 
and Sale Agreement with the Bonneville 
Power Administration (BPA), together 


1 See Attachment for rate schedule designations. 


with BPA’s report on the Average 
System Cost (ASC) rate, pursuant to the 
Pacific Northwest Electric Power 
Planning and Conservations Act ? and 
the Commission’s implementing rules.* 
The filing, as adjusted by BPA to 
conform to the approved ASC 
methodology, reflects an increase in the 
energy cost adjustment to Puget’s base 
ASC rate which was previously filed in 
Docket No. ER84—198-000.* In addition, 
BPA’s report incorporates prior 
adjustments to the base rate. The energy 
cost adjustment rate (ECAR) applies to 
the exchange period between October 1, 
1983, and January 31, 1984. 

Notice of Puget's filing was published 
in the Federal Register, with comments 
due on or before March 23, 1984. On 
March 28, and March 27, respectively, 
BPA and its Direct Service Industrial 
Customers (DSIs) filed untimely 
interventions. While both express an 
interest in the outcome of Puget's rate 
determinations, neither has identified 
specific issues with respect to the 
current filing. Both BPA and the DSIs 
indicate a desire to comment on issues 
raised by other parties and further state 
that they may later request a hearing or 
oral argument. 

Discussion 

Initially, we shall grant the late 
interventions of BPA and the DSls. 
While neither intervention states a 
substantive position on issues peculiar 
to the current filing,® both are already 
intervenors in the prior proceeding 
pertaining to Puget’s base ASC rate. In 
effect, each of the contested BPA 
adjustments at issue in Docket No. 
ER84-1 is also at issue in the 
current filing, and both BPA and the 
DSIs have established a direct interest 
in the Commission’s resolution of those 
matters. Further, given the early stage of 
the proceeding and the relatively short 
delays in filing, the untimely 


2 16 U.S.C. 839. 

* The Commission recently issued a Final Rule 
governing these exchanges (Order No. 337, Docket 
No. RM81-41-000, 25 FERC 961,005, effective 
January 10, 1984). Under the rule, jurisdictional 
utilities must file each ASC rate proposal with BPA 
for initial review. If BPA's review results in a 
different ASC determination, then BPA is to issue a 
report of its findings, specifying a revised ASC rate. 
The adjustment rate along with the utility's 
proposed rate is then submitted to the Commission 
for review. These ASC rate filings are subject to the 
procedures under section 205 of the Federal Power 
Act, and the Commission may order changes in the 
ASC rate which are not in compliance with the final 
rule. 

* Puget's base rate was accepted for filing, subject 
to refund or adjustment, by order dated February 10, 
1984. 26 FERC 961,172. 

§ Although not reiterated in its notice of 
intervention, BPA's position is effectively reflected 
in its report on and adjustments to Puget's rate 
proposal. 
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interventions should not result in undue 
delay or prejudice. 

In our February 8, 1984 order 
addressing Docket Nos. ER84-198-000, 
et al., we explained that the Commission 
is in the process of determining the 
procedures best suited for resolving a 
number of pending ASC rate dockets, 
particularly in light of comments which 
we have solicited from affected parties. 
See Order No. 337, 25 FERC { 61,055. In 
the interim, we deferred the initiation of 
formal proceedings, and, consistent with 
our treatment of earlier ASC filings, 
accepted for filing the rates of Puget and 
two other utilities, to take effect subject 
to refund or other adjustments at a later 
date. Inasmuch as the Commission has 
not yet completed such an evaluation,® 
we shall take similar action with respect 
to Puget’s current submittal. 
Accordingly, Puget’s amended Exhibit C 
incorporating the adjusted ECAR will be 
accepted for filing to become effective 
on October 1, 1983, subject to refund or 
further adjustment. Although any 
adjustments to Puget’s base ASC rate 
would require similar adjustments to the 
current rate, we shall defer action on the 
question of consolidating these dockets 
pending a more general determination of 
an appropriate procedural course. 

The Commission orders: 

(A) BPA’s and the DSIs’ interventions 
are hereby granted. 

(B) Puget’s amended Exhibit C is 
hereby accepted for filing, to become 
effective as of October 1, 1983, subject 
to refund or other adjustment, pending 
further proceedings to be established as 
discussed in the body of this order. 

(C) The Secretary shall promptly 
publish this order in the Federal 
Register. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 


ATTACHMENT—PUGET SOUND POWER & LIGHT 
Company, Docket No. ER84-305-000, 
RATE SCHEDULE DESIGNATIONS 


FERC Electric Tariff Original Volume No. 
1 (Supersedes Supplement No. 11 to 
Supplement No. 3). 


[FR Doc. 84-12255 Filed 5-484; 8:45 am] 
BILLING CODE 6717-01 


® The comments were filed on April 11, 1984. 
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[Docket No. CP84-327-000] 


Transcontinental Gas Pipe Line Corp.; 
Application 


May 1, 1984. 

Take notice that on March 29, 1984, 
Transcontinental Gas Pipe Line 
Corporation (Transco), P.O. Box 1396, 
Houston, Texas 77251, filed in Docket 
No. CP84-327-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
Transco to transport natural gas on 
behalf of Southern Natural Gas 
Company (Southern), all or more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

Transco proposes to transport on 
behalf of Southern, on a firm basis, up to 
a contract demand quantity of 6,500 dt 
equivalent of natural gas per day 
pursuant to a transportation agreement 
between Transco and Southern dated 
May 10, 1982. It is indicated that such 
quantities, which are produced at 
Eugene Island Block 107, offshore 
Louisiana, would be made available to 
Transco at an interconnection between 
Transco’s Southeast Louisiana 
Gathering System and facilities owned 
by Southern at Eugene Island Block 118. 
Transco states that it would redeliver 
thermally equivalent quantities, less 1.2 
percent for compressor fuel and line loss 
make-up, to Southern at the point of 
interconnection between Southern and 
Transco in Livingston Parish, Louisiana. 

Transco further states that for such 
service, the initial monthly demand 
charge stated in the transportation 
agreement is $16,835; however, Transco 
would charge Southern an initial 
monthly demand charge of $22,945 
which, it is indicated, is based on 
Transco’s one-third conversion rolled-in 
rate methodology filed and being 
collected subject to refund in Docket No. 
RP83-30-000. 

The transportation agreement would 
remain in force for a primary term of ten 
years from the date of initial delivery of 
gas and from year to year thereafter 
until cancelled by either party upon one 
year's prior written notice to the other 
party, it is explained. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before May 22, 
1984, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 


157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission's Rules. \ 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Transco to appear or be 
represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-12256 Filed 54-84; 8:45 am] 
BILLING CODE 6717-01-M 


Office of Hearings and Appeals 


implementation of Special Refund 
Procedures 


AGENCY: Office of Hearings and 
Appeals, Department of Energy. 
ACTION: Notice of implementation of 
special refund procedures and 
solicitation of comments. 


SUMMARY: The Office of Hearings and 
Appeals of the Department of Energy 
solicits comments concerning the 
appropriate procedures to be followed in 
refunding $20,000 in consent order funds 
to members of the public. This money is 
being held in escrow following the 
settlement of enforcement proceedings 
involving the Wallace & Wallace Fuel 
Oil Company, a reseller-retailer of No. 2 
fuel oil located in St. Albans, New York. 
DATE AND ADDRESS: Comments must be 
filed within 30 days of publication of 
this notice in the Federal Register and 
should be addressed to the Office of 
Hearings and Appeals, Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, D.C. 20585. Alli 
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comments should conspicuously display 
a reference to case number HEF-0190. 


FOR FURTHER INFORMATION CONTACT: 
Thomas O. Mann, Deputy Director, 
Office of Hearings and Appeals, 1000 
Independence Avenue, SW., 
Washington, D.C. 20585, (202) 252-2094. 


SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282(b) of the 
procedural regulations of the 
Department of Energy, 10 CFR 
205.282(b), notice is hereby given of the 
issuance of the Proposed Decision and 
Order set out below. The Proposed 
Decision relates to a consent order 
entered into by the Wallace & Wallace 
Fuel Oil Company (Wallace) which 
settled possible pricing violations in the 
firm's sales of No. 2 fuel oil to its 
customers during the November 1, 1973 
through December 31, 1974 audit period. 


The Proposed Decision sets forth the 
procedures and standards that the DOE 
has tentatively formulated to distribute 
the contents of an escrow account 
funded by Wallace pursuant to the 
consent order. The DOE has tentatively 
established procedures under which 
purchasers of Wallace products during 
the audit period may file claims for 
refunds from the consent order fund. 
Applications for Refund should not be 
filed at this time. Appropriate public 
notice will be given when the 
submission of claims is authorized. 

Any member of the public may submit 
written comments regarding the 
proposed refund procedures. 
Commenting parties are requested to 
submit two copies of their comments. 
Comments should be submitted within 
30 days of publication of this notice in 
the Federal Register, and should be sent 
to the address set forth at the beginning 
of this notice. All comments received in 
this proceeding will be available for 
public inspection between the hours of 
1:00 to 5:00 p.m., Monday through 
Friday, except federal holidays, in the 
Public Docket Room of the Office of 
Hearings and Appeals, located in Room 
1E-234, 1000 Independence Avenue, 
SW., Washington, D.C. 20585. 


Dated: April 20, 1984. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


Proposed Decision and Order of the 

Department of Energy 

Implementation of Special Refund 

Procedures 

Name of Firm: Wallace & Wallace Fuel Oil 
Company. 

Date of Filing: October 13, 1983. 

Case Number: HEF-0190. 
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Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request the Office of 
Hearings and Appeals (OHA) to 
formulate and implement special 
procedures to make refunds in order to 
remedy the effects of violations of the 
DOE regulations. See 10 CFR Part 205, 
Subpart V. The Subpart V regulations 
set forth general guidelines by which the 
OHA may formulate and implement a 
plan of distribution for funds received as 
a result of an enforcement proceeding. 
The Subpart V process is intended to be 
used in situations where the DOE is 
unable readily to ascertain the persons 
who were injured or the amounts that 
such persons may be eligible to receive 
as aesult of enforcement proceedings. 
See Office of Enforcement, 9 DOE 
{ 82,553 at 85,284 (1982). 

Pursuant to the provisions of Subpart 
V, on October 13, 1983, the ERA filed a 
Petition for the Implementation of 
Special Refund Procedures in 
connection with a consent order entered 
into with the Wallace & Wallace Fuel 
Oil Company (Wallace). Wallace is a 
“reseller-retailer” of No. 2 fuel oi] as 
that term was defined in 10 CFR 
§ 212.31, and is located in St. Albans, 
New York. A DOE audit of Wallace's’ 
records revealed possible regulatory 
violations in the amount of $578,555.09 
with respect to the firm's pricing of No. 2 
fuel oil during the period November 1, 
1973 through December 31, 1974 (the 
audit period). In order to settle all 
claims and disputes between Wallace 
and the DOE regarding the firm’s sales: 
of No. 2 fuel oil during the audit period, 
Wallace and the DOE entered into a 
consent order on July 12, 1979, in which 
Wallace agreed to pay $77,476.06 
directly to eight different classes of 
purchasers, plus $50,000 to the DOE for 
payment to other classes of Wallace's 
customers. Thus far, Wallace has paid 
only $20,000 of the $50,000 which it 
agreed to pay to the DOE, and it is in 
arrears in its payments. The $20,000 
which Wallace has paid was deposited 
into an interest-bearing escrow account 
for ultimate distribution to the members 
of Wallace's “reseller” class of 
purchaser who were injured by the 
alleged overcharges. As of March 31, 
1984, the Wallace escrow account had 
earned $10,135.28 in interest. This 
Proposed Decision concerns the 
distribution of the $20,000 that was 
deposited into the escrow account, plus 
the accrued interest. 

During the audit of the firm, four 
customers in Wallace's reseller class of 
purchaser were identified by the ERA as 
having been allegedly overcharged. The 


ERA audit file does not provide 
conclusive evidence as to the identity of 
refund recipients or the amount of 
money they should receive in a Subpart 
V proceeding. See Armstrong and 
Associates/City of San Antonio, 10 DOE 
{ 85,050, at 88,259 (1983). As the 
discussion in the Armstrong case 
indicates, material in DOE audit files 
represents only preliminary 
determinations, and does not 
necessarily reflect actual overcharges. 
However, it is reasonable to use the 
information contained in the audit files 
for guidance, especially in this type of 
case where the audit was apparently 
focused on a limited group of injured 
customers. In previous cases of this 
type, we have proposed that the funds in 
the escrow account be apportioned 
among the customers identified in the 
audit. See, e.g., Wisconsin Industrial 
Fuel Oil, Inc., No. HEF-0199 (March 26, 
1984) {proposed decision); Bob’s Oil Co., 
No. HEF-0039 (December 12, 1983) 
(proposed decision). These identified 
first purchasers, together with the 
amount of the escrow account 
attributable to each by the ERA audit, 
are set forth in the table below. 


Al Jones Fuel Oil, 110-14 Merrick Bivd., Jamai- 
ca, NY 11433. 


On the basis of the information in the 
record at this time, we are inclined to 
distribute the money in the Wallace 
escrow account to the customers 
indicated above in the amounts 
specified plus a pro rata share of all 
accrued interest. In view of the small 
amount of money involved in this 
proceeding and since the record 
indicates that these firms are the parties 
most likely to have been injured by 
Wallace's pricing practices, we have 
tentatively decided that this would be 
the most equitable and efficient method 
of accomplishing restitution.(7) We 
recognize, however, that other 
customers not identified by the ERA 
audit may be entitled to a portion of the 
consent order fund. If additional 
meritorious claims are filed, the 
appropriate amount of refund to each 
firm will be determined after analyzing 
those claims. 

In order to obtain a refund, each of the 
firms will be required to file a refund 
application in which it certifies to the 
Office of Hearings and Appeals the 
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amount of its purchases from Wallace 
during the audit period and that there 
has been no change in ownership of the 
refund applicant since that time. If there 
has been a change in ownership, we will 
determine which owner is entitled to the 
refund. 

In the event that money remains after 
all claims are disposed of, undistributed 
funds could be distributed in various 
ways. For example, they could be 
deposited into the miscellaneous 
receipts account of the United States 
Treasury or be distributed to the states 
or counties where the firms’s sales were 
apparently made, provided the state or 
county files a plan with this Office to 
use these funds for an energy related 
project which meets with our approval. 
See Worldwide Energy Corp., 11 DOE { 
85,023 (1983). However, it is premature 
to decide this issue now, since we do 
not know how much, if any, money will 
remain unclaimed. We therefore reserve 
judgment on this issue. 

It is therefore ordered that: The 
$20,000 refund remitted to the 
Department of Energy by the Wallace & 
Wallace Fuel Oil Company pursuant to 
the Consent Order executed on July 12, 
1979 will be distributed in accordance 
with the foregoing Decision. 


Footnote 


(2) In previous decisions concerning 
special refund proceedings, we have 
generally required a party claiming a portion 
of a consent order fund who is not a 
consumer to demonstrate that it did not pass 
through the effects of the overcharges to its 
customs. We have also stated in our prior 
decisions, however, that a party that 
purchased a relatively small amount of 
product need not make such a showing. See 
Office of Special Counsel (Tenneco), 9 DOE { 
82,538 at 85,202-05 (1982); Office of 
Enforcement (Lyon County Cooperative), 10 
DOE § 85,016 (1982). In the present case, 
although data pertaining to the purchase 
volumes of the customers identified are not in 
the record, it appears that all of the purchase 
volumes and refunds will be relatively small. 
We therefore propose that none of the four 
firms identified in this decision be required to 
provide any further evidence of injury. See 
Wisconsin Industrial Fuel Oil, Inc., No. HEF- 
0199, slip. op. at 5 n.* (March 26, 1984) 
(proposed decision). 


[FR Doc. 84-12289 Filed 5~4-84; 8:45 am] 
BILLING CODE 6450-01-M 


implementation of Special Refund 
Procedures 


AGENCY: Office of Hearings and 
Appeals, Department of Energy. 


ACTION: Notice of implementation of 
special refund procedures. 
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sumMaRY: The Office of Hearings and 
Appeals of the Department of Energy 
announces the procedures for 
disbursement of $115,000 (plus accrued 
interest) obtained as the result of a 
Consent Order which the DOE entered 
into with Marion Corporation. The funds 
will be available to customers which 
purchased No. 2 diesel fuel, liquified 
petroleum gases, light straight run 
gasoline, JP—4 jet fuel and residual fuel 
oil from Marion during the period 
December 1, 1973, through April 30, 1974. 
DATE AND ADDRESS: Applications for 
refund of a portion of the Marion 
consent order funds must be postmarked 
within 90 days of publication of this 
notice in the Federal Register and 
should be addressed to: Marion Consent 
Order Refund Proceeding, Office of 
Hearings and Appeals, Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, D.C. 20585. All 
applications should conspicuously 
display a reference to Case Number 
HEF-0216. 

FOR FURTHER INFORMATION CONTACT: 
Richard W. Dugan, Associate Director, 
Office of Hearings and Appeals, 1000 
Independence Avenue; SW., 
Washington, D.C. 20585 (202) 252-2860. 
SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282(c) of the 
procedural regulations of the 
Department of Energy, 10 CFR 
205.282(c), notice is hereby given of the 
issuance of the Decision and Order set 
out below. The Decision and Order 
relates to a Consent Order entered into 
by Marion Corporation which settled 
possible pricing violations with respect 
to the firm’s sales of No. 2 diesel fuel, 
liquified petroleum gases, light straight 
run gasoline, JP-4 jet fuel and residual 
fuel oil during the period December 1, 
1973, through April 30, 1974. Under the 
terms of the Consent Order, $115,000 has 
been remitted by Marion Corporation 
and is being held in an interest-bearing 
escrow account pending determination 
of its proper distribution. 

The Office of Hearings and Appeals 
previously issued a Proposed Decision 
and Order which tentatively established 
a two-stage refund procedure and 
solicited comments from interested 
parties concerning the proper 
disposition of the Marion Consent Order 
funds. The Proposed Decision and Order 
discussing the distribution of the Marion 
consent order funds was issued on 
January 9, 1984. 49 FR 3133 (January 25, 
1984). 

The Decision and Order published 
with this Notice reflects an analysis of 
the comments received from interested 
parties. As the decision indicates, 
applications for refund from the consent 


order funds may now be filed. 
Applications will be accepted provided 
they are postmarked no later than 90 
days after publication of this Decision 
and Order in the Federal Register. 
Applications will be accepted from 
customers who purchased No. 2 diesel 
fuel, liquified petroleum gases, light 
straight run gasoline, JP—4 jet fuel and 
residual fuel oil from Marion during the 
period December 1, 1973, through April 
30, 1974. The specific information 
required in an application for refund is 
set forth in the Decision and Order. 

The Decision and Order provides for 
the allocation of funds among successful 
claimants using two approaches: (1) A 
volumetric distribution based on the 
number of gallons of product purchased 
from Marion and {2) a distribution based 
on overcharges alleged in the Marion 
audit file. The Decision and Order 
reserves the question of the proper 
distribution of any remaining consent 
order funds until the first stage claims 
procedure is completed. 


Dated: April 20, 1984. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


April 20, 1984. 


Decision and Order of the Department of 
Energy 


Special Refund Procedures 


Name of Case: Marion Corporation. 
Date of Filing: October 13, 1983. 
Case Number: HEF-0216. 


In accordance with the Department of 
Energy (DOE) procedural regulations, 10 
CFR Part 205, Subpart V, on October 13, 
1983, the Economic Regulatory 
Administration (ERA) of the DOE filed a 
Petition for the implementation of 
Special Refund Procedures with the 
Office of Hearings and Appeals (OHA) 
in connection with a Consent Order 
entered into with Marion Corporation 
(Marion). The petition requests that the 
OHA formulate and implement 
procedures to make refunds in order to 
remedy the effects of alleged violations 
of the DOE regulations. 

Marion is a “refiner” as that term was 
defined in 6 CFR 150.352 and 10 CFR 
212.31. An ERA audit of Marion's 
records revealed possible pricing 
violations with respect to the firm's 
sales of No. 2 diesel fuel, liquified 
petroleum gases, light straight run 
gasoline, JP-4 jet fuel and residual fuel 
oil during the period December 1, 1973, 
through April 30, 1974 (the audit period). 
On November 2, 1979, a Notice of 
Probable Violation (NOPV) was issued 
to Marion in connection with these 
alleged violations. In order to settle all 
claims and disputes between Marion 
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and the DOE regarding prices charged 
by Marion in sales of the refined 
petroleum products listed above during 
the audit period, Marion and the DOE 
entered into a Consent Order on 
November 5, 1980, in which Marion 
agreed to pay $115,000 to the DOE. 
Notice of the Consent Order was 
published in the Federal Register. 45 FR 
78202 (November 25, 1980). 

On January 9, 1984, we issued a 
Proposed Decision and Order (proposed 
decision) tentatively setting forth 
procedures to distribute refunds to 
parties who were injured by Marion’s 
alleged violations in sales of No. 2 diesel 
fuel, liquified petroleum gases, light 
straight run gasoline, JP-4 jet fuel and 
residual fuel oil during the period 
December 1, 1973, through April 30, 1974. 
Marion Corporation, No. HEF-0216 
(Janaury 9, 1984) (proposed decision); 49 
FR 3133 (January 25, 1984). In the 
proposed decision we described a two- 
stage process for distribution of the 
funds made available pursuant to the 
Marion Consent Order. Specifically, we 
proposed to disburse funds in the first 
stage to claimants who could 
demonstrate that they were adversely 
affected by Marion's alleged 
overcharges during the consent order 
period. (In the present proceeding the 
consent order period is the same as the 
audit period.) We suggested that these 
injured parties were most likely the 
customers identified in the NOPV issued 
to Marion (and listed in the appendices 
to the proposed decision and this 
Decision and Order), but we indicated 
that we would consider claims from any 
individual or firm which could show that 
it purchased any product covered by the 
Consent Order during the consent order 
period. We stated that the money 
available after payment of refunds to 
eligible claimants in the first stage 
would be distributed during a second- 
stage process and we pointed out that 
the ultimate disposition of those second- 
stage funds would not be determined 
until after completion of the first stage. 

The purpose of this decision is to 
establish procedures to be used for filing 
and processing claims in the first stage 
of the Marion refund process. This 
decision sets forth the information that a 
purchaser of Marion products should 
submit in order to establish eligibility 
for a portion of the consent order funds. 
In establishing these requirements, we 
will address comments filed in response 
to the first-stage proposal in the January 
9 Proposed Decision and Order. We will 
not, however, determine procedures for 
the second stage of the refund process in 
this decision. Our determination 
concerning the final disposition of any 
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remaining funds will necessarily depend 
on the size of the fund. Office of 
Enforcement, 9 DOE { 82,508 (1981) 
(hereinafter cited as Coline). It would 
therefore be premature for us to address 
the issues raised by commenters 
concerning the proposed disposition of 
funds remaining after all the meritorious 
first-stage claims have been paid. 


Jurisdiction and Authority to Fashion 
Refund Procedures 


The procedural regulations of the DOE 
set forth general guidelines to be used 
by the OHA in formulating and 
implementing a plan of distribution for 
funds received as a result of an 
enforcement proceeding. 10 CFR Part 
205, Subpart V. The Subpart V process 
may be used in situations where the 
DOE is unable to readily identify the 
persons who may heve been injured as a 
result of alleged or adjudicated 
violations or to readily ascertain the 
amount of each person’s injuries. For a 
more detailed discussion of Subpart V 
and the authority of the OHA to fashion 
procedures to distribute refunds 
obtained as part of settlement 
agreements, see Coline and Office of 
Enforcement, 8 DOE { 82,597 (1981) 
(hereinafter cited as Vickers). 


Eligible Claimants and Required 
Information 


In the proposed decision issued in this 
proceeding we suggested that in order to 
be eligible for a refund each customer of 
Marion identified in the NOPV and the 
Appendix to the proposed decision 
would be required to certify the correct 
volume of its purchases from Marion. 
We further stated that applicants not 
specifically named in the Appendix 
would be required to provide specific 
documentation concerning the date; 
place, price and volume of product 
purchased and the extent of any injury 
alleged. 

We received several comments on our 
proposal to have the identified 
customers certify the correct volume of 
their purchases from Marion. These 
commenters questioned whether this 
requirement was necessary, given that 
the volumes specified in the Appendix 
resulted from a DOE audit of Marion's 
transactions. They indicated that it 
would be difficult and costly, and in 
some cases probably impossible, for 
them to retrieve this volume information 
because the period at issue is over ten 
years ago. There is some merit to those 
comments. In view of the time that has 
elapsed since the Marion consent order 
period, it is understandable that some 
identified firms may have difficulty 
certifying their purchase volumes during 
that period. We have therefore 


determined that, if an identified firm 
makes a showing that it is excessively 
difficult for it to retrieve information on 
the exact volume of products which it 
purchased from Marion and the firm’s 
claim is limited to the volume of 
products set forth in the Appendix, it 
will not be required to certify this 
information in the manner set forth in 
the proposed decision. Any firm in this 
category must explain why such 
documentation of volumes is not 
available. It must also certify that it was 
a purchaser of the Marion products 
listed in the Appendix during the 
consent order period and that the 
specified purchase volume appears: 
reasonably accurate, given the nature of 
the claimant's business transactions 
with Marion. 

In the proposed decision, we proposed 
that customers who were ultimate 
consumers of the petroleum products 
they purchased from Marion would not 
be required to demonstrate injury in 
order to receive a refund. In contrast, 
refiners and resellers (i.e., retailers and 
wholesalers) who resold Marion 
products would be required to 
demonstrate that they did not pass on 
cost increases implemented by Marion 
to their own customers. See, e.g., 
Vickers. Therefore, resellers (including 
refiners acting in the capacity of 
resellers) of Marion products would be 
required to demonstrate that during the 
period covered by the Consent Order 
they would have kept their prices for 
petroleum products at the same level 
had the alleged overcharges not 
occurred. While there are a variety of 
means by which a claimant could make 
this showing, a reseller or refiner should 
generally demonstrate that at the time it 
purchased Marion products market 
conditions would not permit it to 
increase its prices to pass through the 
additional costs associated with the 
alleged overcharges. In addition, the 
reseller or refiner must show that it 
maintained a “bank” of unrecovered 
costs in order to demonstrate that it did 
not subsequently recover these costs by 
increasing its prices. The maintenance 
of a bank will not, however, 
automatically establish injury. See 
Tenneco Oil Co., 10 DOE { 85,014 (1982); 
Vickers Energy Corp./Standard Oil Co., 
10 DOE { 85,036 (1982); Vickers Energy 
Corp./Koch Industries, Inc. 10 DOE 
{ 85,038 (1982). 

We received several comments from 
refiners objecting to the use of a 
standard for petroleum product resellers 
different from that applied to firms that 


are petroleum product end-users. These 


commenters argue that it is arbitrary to 
treat petroleum product resellers (and 
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refiners acting in the capacity of 
resellers) any differently from other 
profit-making organizations which were 
end-users of petroleum products and 
which could have passed through cost 
increases implemeated by Marion to 
their own customers in the prices they 
charged for their goods and services. 
These comments have not convinced us 
that we should change our approach. 
The procedures established in this 
proceeding should ensure that the 
money from the consent order fund is 
disbursed to those who were injured as 
a result of Marion's alleged overcharges. 
Petroleum product resellers and refiners 
were, unlike many ultimate consumers 
(e.g. governmental entities), generally in 
a position to pass on any overcharges 
they experienced to their customers. In 
addition, they were subject to price 
controls and continue to be subject to 
document retention requirements. It is 
therefore not unreasonable to require 
them to demonstrate proof of injury. See 
Coline at 85,052. For example, the DOE 
refiner and reseller price regulations 
required each firm to keep records of the 
prices it charged and the amounts of 
increased product costs that it “banked” 
and subsequently recovered. In addition, 
market information concerning prices 
that were charged by a reseller’s 
competitors during the relevant periods 
is readily available in petroleum 
industry publications and from data 
supplied to the DOE. /d. 

Our experience in prior refund 
proceedings has convinced us that it is 
not appropriate to require similar 
information of commercial end-users of 
Marion products. Commercial end-users 
which use petroleum products to 
manufacture and provide other goods 
and services do not resell the petroleum 
products in the same form. Their fuel 
costs are only one indistinguishable 
component of their prices for goods and 
services. Furthermore, end-users of 
petroleum products generally were not 
under price controls during the consent 
order period. In the past we have found 
that an analysis of the impact of the 
increased cost of petroleum products on 
the final prices of non-petroleum 
products and services would be beyond 
the scope of these refund proceedings, 
Office of Enforcement, 10 DOE { 85,072 
(1983), and that there is no practicable 
method for determining the extent to 
which individual end-users may have 
passed through any alleged overcharges 
to their own customers. See Standard 
Oil Co. (Indiana)/ Northwest Airlines, 
Inc., 11 DOE { 85,126 (1983); Standard 
Oil Co. (Indiana)/Union Camp Corp., 11 
DOE { 85,007 (1983). See also Ada 
Resources Inc.,/ Rapid Transit Lines, 
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Inc., 11 DOE { 85,047 (1983); Standard 
Oil Co. (Indiana)/ Hertz Corp., 11 DOE 
{ 85,202 (1983). We believe these same 
considerations are applicable in this 
proceeding. Accordingly, reseller 
customers of Marion will generally be 
required to demonstrate that they 
absorbed the alleged Marion 
overcharges, while end-user customers 
will not be required to make such a 
showing. 

In our proposed decision, we 
suggested that resellers and refiners 
acting as resellers which made only spot 
purchases from Marion should be 
presumed to have suffered no injury. We 
explained that, as we had previously 
stated with respect to spot purchasers: 

[T]hose customers tend to have 
considerable discretion in where and when to 
make purchases and would therefore not 
have made spot market purchases of [the 
firm's product] at increased prices unless 
they were able to pass through the full 
amount of [the firm's] quoted selling price at 
the time of purchase to their own customers. 


Vickers at 85,396-7. One commenter 
urged that we not adopt such a 
presumption because there were in 
actuality many reasons why a firm 
might make spot purchases even when it 
could not have passed through the 
increased costs. We still believe that it 
is reasonable to presume that a spot 
purchaser suffered no injury. As we 
indicated in the proposed decision, 
however, this presumption is a 
rebuttable one. Therefore, we will 
consider evidence from spot purchasers 
which establishes that they were unable 
to recover the product prices they paid 
to Marion. See Office of Special 
Counsel, 10 DOE { 85,048 at 88,200 (1982) 
(hereinafter cited as Amoco). 


Allocation of Refund Money 


In the proposed decision, we indicated 
that the consent order funds would be 
distributed to successful claimants 
based upon a volumetric approach 
which allocates a portion of the consent 
order amount to each gallon of product 
which an applicant purchased from 
Marion. Under this approach, the 
$115,000 in the Marion consent order 
fund would’be divided by the estimated 
total volume of all products covered by 
the Consent Order sold by Marion 
during the consent order period to 
obtain a per gallon refund amount.(7) 
We still intend to follow this basic plan. 
However, we have decided to modify 
this approach somewhat to utilize the 
material gathered in the DOE audit in a 
way which will make the refunds 
ordered correspond more closely to the 
injuries experienced. This change is 
warranted because the present 
proceeding differs from many of our 


prior refund proceedings involving 
refiners, see, e.g., Amoco; Office of 
Special Counsel, 9 DOE { 82,538 (1982). 
This proceeding involves an audit which 
was very narrow in scope, a consent 
order which was limited to the same 
products and time period as the audit, 
and a relatively small number of 
purchasers of the consent order firm's 
products, all or most of whom are 
identified in the NOPV and audit file. 
Under these circumstances, a more 
precise determination with respect to 
the identity of the allegedly overcharged 
parties and the level of injury they 
experienced is possible. 

We recognize that the NOPV and the 
ERA audit file do not provide conclusive 
evidence as to the identity of the refund 
recipients or the amount of money they 
should receive in a Subpart V 
proceeding. See Armstrong and 
Associates/City of San Antonio, 10 DOE 
{ 85,050 at 88,258 (1983). Nevertheless, 
the information contained in the NOPV 
and audit file can be used for guidance 
in fashioning a refund plan which is 
likely to correspond more closely to the 
injuries probably experienced than 
would a distribution plan based solely 
on a volumetric approach. Therefore, we 
will use the distribution of the alleged 
overcharge amounts specified in the 
NOPV and listed in the Appendix to this 
Decision and Order when we apportion 
the money in the consent order fund 
among successful applicants. The 
mechanism to be used is as follows: For 
those customers referred to in the audit 
file we will divide the specific amount of 
the alleged overcharges for each 
customer by the total overcharges 
alleged in the NOPV ($817,449) to 
determine each successful claimant's 
proportionate share of the consent order 
funds. If an applicant would be entitled 
to a greater percentage of the funds 
using this approach rather than a pure 
volumetric approach, we will direct a 
refund of this larger amount.(2) Any 
customers not referred to in the audit 
file and any of the identified customers 
who would be eligible for a larger refund 
based on the volumetric approach may 
file applications for refunds calculated 
on that basis. We will not process any 
refund claims in this proceeding until 
the deadline for applications has 
passed. The aggregate amount of 
successful claims processed will 
ultimately determine the exact amount 
of the refund each Marion customer will 
receive.(3) 

In our proposed decision, we 
indicated our intention to establish a 
threshold purchase level of an average 
of 50,000 gallons per month. Resellers 
who purchased no more than this 
amount of Marion product or that seek 
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to limit their claims to that level would 
not be required to establish injury. 
Several commenters argued that this 
level is too low because, using the 
proposed volumetric refund amount of 
$0.001404 per gallon, a customer who 
purchased 50,000 gallons per month for 
the entire consent order period would 
receive a refund of only $351. We have 
decided that these comments have some 
merit. In addition, because we are no 
longer relying solely upon the volume of 
products purchased to establish a refund 
amount, it is no longer appropriate to 
establish a threshold based upon a 
monthly purchase level. After balancing 
the various factors involved, e.g., the 
difficulty of compiling the data required 
to make a showing of injury, the length 
of the consent order period (5 months), 
and administrative efficiency in 
processing claims, we have determined 
to set a higher monetary value for the 
threshold. Therefore, those resellers 
(including refiners acting as resellers) 
who are eligible for a refund of $5000 or 
less (or who wish to claim no more than 
this amount) will not be required to 
demonstrate that they did not pass 
through the effects of the alleged 
overcharges to their customers. This 
threshold will apply to refunds 
calculated either by the volumetric 
approach or by using the alleged 
overcharges specified in the NOPV. 

As we indicated in the proposed 
decision, we will establish a minimum 
amount of $15 for refund claims. We 
have found through our experience in 
prior refund cases that the cost of 
processing claims in which refunds are 
sought for amounts less than $15 
outweighs the benefits of restitution in 
those situations. See, e.g., Uban Oil Co., 
9 DOE 82,541 at 85,225 (1982). See also 
10 CFR 205.286(b). 


Application for Refund Procedures 


After having considered all the 
comments received concerning the first- 
stage procedures tentatively adopted in 
our January 9 proposed decision, we 
have concluded that applications for 
refunds should now be accepted from 
parties who purchased petroleum 
products from Marion. Applications 
must be postmarked within 90 days after 
publication of this Decision and Order 
in the Federal Register. See 10 CFR 
205.286. An application must be in 
writing, signed by the applicant, and 
specify that it pertains to the Marion 
Consent Order Fund, Case No. HEF- 
0216. 

All applications for refund must be 
filed in duplicate. A copy of each 
application will be available for public 
inspection in the Public Document Room 
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of the Office of Hearings and Appeals, 
Room 1E-234, 1000 Independence 
Avenue, SW., Washington, D.C. Any 
applicant who believes that its 
application contains confidential 
information must so indicate on the first 
page of its application and submit two 
additional copies of its application from 
which the information which the 
applicant claims is confidential has been 
deleted together with a statement 
specifying why any such information is 
privileged or confidential. Each 
application must indicate whether the 
applicant or any person acting on its 
instructions has filed or intends to file 
any other application or claim of 
whatever nature regarding the matters 
at issue in the underlying Marion 
enforcement proceeding. Each 
application must also include the 
following statement: I swear (or affirm) 
that the information submitted is true 
and accurate to the best of my 
knowledge and belief. See 10 CFR 
205.283(c); 18 U.S.C. 1001. In addition, 
the applicant should furnish us with the 
name, title, and telephone number of a 
person who may be contacted by the 
OHA for additional information 
concerning the application. All 
applications should be sent to: Marion 
Consent Order Refund Proceeding, 
Office of Hearings and Appeals, 
Department of Energy, Washington, D.C. 
20585. All applications for refund 
received within the time limit specified 
will be processed pursuant to 10 CFR 
205.284 and the procedures set forth in 
this Decision and Order. 

In order to assist applicants in 
establishing eligibility for a portion of 
the consent order funds, the following 
subjects should be covered in each 
application: 

A. Each applicant listed in the 
Appendix to this Decision and Order 
should either certify the correct volume 
of each product purchased from Marion 
or explain why this information is not 
available and certify that the volume 
listed in the Appendix is a reasonable 
estimate of its purchase volume from 
Marion. 

B. Each applicant not listed in the 
Appendix should report the volume of 
each product purchased from Marion by 
month for the period of time for which it 
is claiming it was injured by the alleged 
overcharges. 

C. Each applicant should specify how 
it used the Marion products—i.e., 
whether it was a reseller or ultimate 
consumer. 

D. If the applicant is a reseller who 
wishes to claim a refund in excess of 
$5,000 under the volumetric or 
overcharge pro rata methodologies, it 


should also 

(i) state whether it maintained banks 
of unrecouped product cost increases 
from the date of the alleged violation 
until the product was decontrolled. It 
should furnish OHA with quarterly bank 
calculations. 

(ii) state whether it or any of its 
affiliates have filed any other 
applications for refunds in which they 
have referred to their banks to 
demonstrate injury. 

(iii) submit evidence to establish that 
it did not pass on the alleged injury to 
its customers. For example, a firm may 
submit market surveys to show that 
price increases to recover alleged 
overcharges were infeasible. 

E. The applicant should report 
whether it is or has been involved as a 
party in any DOE or private Section 210 
enforcement actions. If these actions 
have terminated, the applicant should 
furnish a copy of any final order issued 
in the matter. If the action is on going, 
the applicant should briefly describe the 
action and its current status. Of course, 
the applicant is under a continuing 
obligation to keep the OHA informed of 
any change in status during the pending 
of its application for refund. See 10 CFR 
205.9(d). 

It is therefore ordered that: 

1. Applications for refunds from the 
funds remitted to the Department of 
Energy by Marion Corporation pursuant 
to the Consent Order executed on 
November 5, 1980, may now be filed. 

2. All applications must be filed no 
later than 90 days after publication of 
this Decision and Order in the Federal 


Register. 
Dated: April 20, 1984. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


Footnotes 


(1) Our current information indicates that 
the volumetric refund amount is $0.001404 per 
gallon of product purchased. 

(2) Under this methodology, each applicant 
mentioned in the audit file would be entitled 
to a refund equal to 14.068 percent of the 
alleged overcharge amount listed in the 
Appendix ($115,000 consent order amount 
divided by $817,449 NOPV amount). 

(3) In the event that the amount of 
successful claims using this combination of 
approaches is greater than the amount of the 
consent order funds, we will adjust both the 
volumetric factor and the percentage of the 
funds to which a claimant would be entitled 
based upon the overcharges alleged in the 
NOPV. 


APPENDIX 


1,916,781 
7,012,249 


31,657,368 
4,531,114 


? Due to a clerical error, these volumes were incorrect in 
Proposed 


the Appendix to Decision and Order. 


[FR Doc. 64-12270 Filed 54-84; 6:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-2581-6] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


summary: Section 3507(a)(2)(B) of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.) requires the Agency 

to publish in the Federal Register a 

notice of proposed information 

collection requests (ICRs) that have 

been forwarded to the Office of 
Management and Budget for review. The , 
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ICR describes the nature of the 
solicitation and the expected impact, 
and, where appropriate, includes the 
actual data collection instrument. The 
following ICRs are available to the 
public for review and comment. 

FOR FURTHER INFORMATION CONTACT: 
David Bowers; Office of Standards and 
Regulations; Information Management 
Section (PM-223); U.S. Environmental 
Protection Agency; 401 M Street, SW.; 
Washington, D.C. 20460; telephone (202) 
382-2742 or FTS 382-2742. 


SUPPLEMENTARY INFORMATION: 


Water Programs 


¢ Title: Request for Compliance 
Extension-Steam Electric Utility Effluent 
Guidelines (EPA #1138). 

Abstract: Steam electric power 
generating facilities may obtain an 
extension of the compliance deadline for 
effluent limitation guidelines. To be 
considered for an extension, the facility 
must submit the results of a chlorine 
minimization study to EPA. 

Respondents: Steam electric power 
generating facilities. 


Agency PRA Clearance Requests 
Completed by OMB 


EPA #0270, State Drinking Water 
Supply Program Information, was 
approved 19 April 1984 (OMB #2000- 
0043). 

EPA #0601, Annual Report on 
Conditional Registrations, was approved 
12 April 1984 (OMB #2070-0026). 

EPA #1052, NSPS for Fossil-Fuel-Fired 
Steam Generators, was approved 5 April 
1984 (OMB #2060-0026). 

EPA #1167, NSPS for Lime 
Manufacturing Plants (II), was approved 
19 April 1984 (OMB #2060-0063). 

Comments on all parts of this notice 
should be sent to: 

David Bowers (PM-223), U.S. 
Environmental Protection Agency, 
Office of Standards and Regulations, 
401 M Street, SW., Washington, D.C. 
20460 

and 

Rick Otis, Office of Management and 
Budget, Office of Information and 
Regulatory Affairs, New Executive 
Office Building (Room 3228), 726 
Jackson Place, NW., Washington, D.C. 
20503 


Dated: April 30, 1984. 
Daniel J. Fiorino, 
Acting Director, Regulation and Information 
Management Division. 


[FR Doc. 84-12066 Filed 5~4-84; 8:45 am] 
BILLING CODE 6560-50-M 


([ORD-FRL 2583-1] 


Heaith Assessment Document for 
Polychlorinated Dibenzo-p-Dioxins 
AGENCY: U.S. Environmental Protection 
Agency. 

ACTION: Notice of Availability of 
External Review Draft. 


suMMARY: This notice announces the 
availability of the external review draft 
of the Health Assessment Document for 
Polychlorinated Dibenzo-p-Dioxins. 
Those persons interested in commenting 
on the scientific merit of this document 
will be able to obtain a copy as follows: 


(1) The document will be available in 
single copy quantity from EPA at the 
following address: ORD Publications— 
CERI—FRN, U.S. Environmental 
Protection Agency, 26, W. St. Clair, 
Cincinnati, Ohio 45268 (513)684—7562. 

(2) Requesters should be sure to cite 
the EPA number assigned to this 
document, EPA 600/8-84-014A. To 
receive the document, requesters should 
send their names and addresses to CERI 
at this time. 

(3) This document will also be 
available for public inspection and 
copying at the EPA Library at Waterside 
Mall, 401 M Street, SW., Washington, 
D.C. 20460. 

Commenters must submit comments 
in writing, addressed to: Debdas 
Mukerjee, Project Officer for 
Polychlorinated Dibenzo-p-Dioxins, 
Environmental Criteria and Assessment 
Office, U.S. Environmental Protection 
Agency, 26 W. St. Clair, Cincinnati, Ohio 
45268. 

DATES: The Agency will make this 

document available for public comment 

on or about May 21, 1984. Comments 

must be received by close of business on 

July 20, 1984, or be postmarked by that 
ate. 


SUPPLEMENTARY INFORMATION: The 
objective of the Health Assessment 
Document for Polychlorinated Dibenzo- 
p-Dioxins is to provide EPA with a 
sound scientific basis for the purpose of 
determining whether these compounds 
should be be regulated under the Clean 
Air Act. 


FOR FURTHER INFORMATION CONTACT: 
Debdas Mukerjee, Environmental 
Criteria and Assessment Office, U.S. 
Environmental Protection Agency, 26 W. 
St. Clair, Cincinnati, Ohio 45268 
(513)684—7531. 


Dated: April 30, 1984. 
Bernard D. Goldstein, 


Assistant Administrator for Research and 
Development. 


[FR Doc. 84~-12203 Filed 5~4-84; 6:45 am] 
BILLING CODE 6560-50-M 
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[OPTS-59116B; TSH-FRL 2583-4] 


Extension of Test Marketing 
Exemption Period 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


sumMaARY: EPA is extending the test 
marketing period for an additional 2 
months for test marketing exemption 
(TME) TM-83-22 under the authority of 
section 5(h)(1) of the Toxic Substances 
Control Act (TSCA). The test marketing 
exemption was granted for a one-year 
period commencing on April 23, 1983. A 
Notice of Approval was published in the 
Federal Register of May 2, 1983 (48 FR 
19777). 


EFFECTIVE DATE: April 26, 1984. 


FOR FURTHER INFORMATION CONTACT: 
June Thompson, Notice Review Branch, 
Chemical Control Division (TS-794), 
Office of Toxic Substances, 
Environmental Protection Agency, RM. 
E-201, 401 M St. SW., Washington, D.C. 
20460, (202-382-3737). 


SUPPLEMENTARY INFORMATION: Under 
section 5 of TSCA, anyone who intends 
to manufacture in, or import into, the 
United States a new chemical substance 
for commercial purposes must submit a 
notice to EPA 90 days before 
manufacture or import begins. Section 
5(h)(1) authorizes EPA, upon receipt of 
an application, to exempt any person 
from the notice requirements of section 
5 and to permit them to manufacture a 
new chemical substance for test 
marketing purposes. EPA may impose 
restrictions on the test marketing 
activity, including a limit on the time 
period during which it may take place. 
On April 23, 1983, EPA granted a test 
marketing exemption (TM-83-22) for an 
alkyl co-polyether (generic description). 
The applicant, specific chemical 
identity, and specific use is confidential 
business information. Notice of 
Approval of the TME was published in 
the Federal Register of May 2, 1983 (48 
FR 19777). Approval was based on an 
Agency finding that, under the 
conditions set out in the application, the 
test market substance did not present an 
unreasonable risk of injury to health or 
to the environment. Overall concerns for 
health and environmental effects were 
low. Minimal human exposure and 
environmental release is expected. The 
test marketing activity was limited to1 
year. On March 22, 1984, EPA received a 
request from the submitter to extend the 
test marketing period for an additional 2 
months. The company states that during 
the period covered by the test marketing 
exemption, small quantities of the TME 
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substance have only been used in 
attempts to develop suitable use 
formulations. The formulation 
developments have only now progressed 
to a stage where the submitter 
anticipates customer use for actual 
testing marketing activities within the 
next several weeks. During the extended 
test market period, formulations 
containing the TME substance will be 
used in manufacturing activities for 
customer testing. 

EPA has decided-to extend the 
exemption period by an additional 2 
months, provided that all other 
restrictions specified in the notice of 
approval of the test marketing 
exemption remain unchanged. These 
include record-keeping requirements, 
limit on production volume as originally 
specified, and worker protection 
measures. This decision is based on a 
finding that the additional time will not 
affect the Agency’s original conclusion 
that test marketing of this substance will 
not present an unreasonable risk of 
injury to human health or the 
environment. The Agency reserves the 
right to rescind its decision to grant this 
extension should any new information 
come to its attention which casts 
significant doubt on this conclusion. 


Dated: April 26, 1984. 
Don R. Clay, 
Director, Office of Toxic Substances. 
(FR Doc. 84~-12201 Filed 5-4-84; 8:45 am] 
BILLING CODE 6560-50-M 


[OPTS-59121C; BH-FRL 2583-5] 


Extension of Test Marketing 
Exemption Period 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: EPA is extending the test 
marketing period for an additional 12 
months for test marketing exemptions 
(TMEs) TM-83-37 and TM-83-38 under 
the authority of section 5(h)(1) of the 
Toxic Substances Control Act (TSCA). 
The test marketing exemptions were 
granted for a one-year period to expire 
on April 28, 1984. A Notice of Approval 
was published in the Federal Register of 
May 5, 1983 (48 FR 20281). 
EFFECTIVE DATE: April 27, 1984. 

FOR FURTHER INFORMATION CONTACT: 
June Thompson, Notice Review Branch, 
Chemical Control Division (TS-794), 
Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-201, 401 M St. SW., Washington, D.C. 
20460, (202-382-3737). 

SUPPLEMENTARY INFORMATION: Under 
section 5 of TSCA, anyone who intends 


to manufacture in, or import into, the 
United States a new chemical substance 
for commercial purposes must submit a 
notice to EPA 90 days before 
manufacture or import begins. Section 
5(h)(1) authorizes EPA, upon receipt of 
an application, to exempt any person 
from the notice requirements of section 
5 and to permit such person to 
manufacture a new chemical substance 
for test marketing purposes if the 
Agency finds that the manufacture, 
processing, distribution in commerce, 
use and disposal of the substances for 
test marketing purposes will not present 
any unreasonable risk of injury to health 
or the environment. EPA may impose 
restrictions on the test marketing 
activity, including a limit on the time 
period during which it may take place. 

On April 28, 1983 EPA granted test 
marketing exemption (TM-83-37) for a 
substituted amine-boron compound 
(generic description) and another test 
marketing exemption (TM-83-38) for a 
substituted barozole polymer (generic 
description). The applicant, specific 
uses, and production volumes are 
confidential business information. A 
Notice of Approval of the TMEs was 
published in the Federal Register of May 
5, 1983 (48 FR 20281). Approval was 
based on the finding that, under the 
conditions set out in the applications, 
the test market substances would not 
present any unreasonable risk of injury 
to health or the environment. Overall 
concerns for health and environmental 
effects were low. Minimal human 
exposure and environmental release 
were expected. Test marketing activity 
was limited to 1 year. 

On March 24, 1984, EPA received a 
request from the submitter to extend the 
test marketing period for an additional 
12 months. The company states that, due 
to product performance problems, the 
plans to test market the new chemicals 
developed more slowly than was 
anticipated and that further test 
marketing is needed prior to 
commercialization. 

EPA has decided to extend 1 year 
exemption periods by an additional 12 
months, provided that all other 
restrictions specified in the notice of 
approval of the test marketing 
exemption remain unchanged. These 
include record-keeping requirements, 
limits on production volume as 
originally specified, and «vorker 
protection measures. EPA has found that 
the additional time will not affect the 
Agency’s original conclusion that test 
marketing of these substances will not 

present any unreasonable risk of injury 
of health or the environment. 

The Agency reserves the right to 
rescind or modify its decision to grant 
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these extensions should any new 
information come to its attention which 
casts significant doubt on this 
conclusion. 

Dated: April 27, 1984. 
Don R. Clay, 
Director, Office of Toxic Substances. 
[FR Doc. 84-12202 Filed 5~4~84; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


Technical Subgroup of Radio Advisory 
Committee Resumes Meeting May 15, 
1984 


April 27, 1984. 

The Technical Subgroup of the 
Advisory Committee on Radio 
Broadcasting resumes its continuing 
meeting on Tuesday, May 15, 1984, at 
10:00 a.m. in the McCollough Room of 
the National Association of 
Broadcasters, 1771 N Street NW., 
Washington, D.C. 

At this meeting the Subgroup will give 
primary attention to consideration of 
recommendations to the Federal 
Communications Commission regarding 
ongoing U.S.-Canadian discussions 
looking toward development of a new 
bilateral FM agreement. 

The Subgroup also will continue its 
consideration of recommendations to 
the Federal Communications 
Commission concerning matters 
pertinent to the ongoing U.S.-Mexican 
discussions on the drafting of a new 
bilateral AM agreement which is 
designed to replace the current U.S./ 
Mexican Bilateral AM Agreement. 

As appropriate, the Subgroup will 
consider other pertinent technical 
matters, domestic and international, 
relating to the efficient use of radio 
broadcasting spectrum. 

The meeting is a continuing one which 
will be resumed after the May 15, 1984, 
session at a time and place to be 
decided at that session. 

Subgroup meetings are open for 
attendance and participation by all 
interested persons. 

For further information, please call the 
Subgroup Chairman, Wallace E. 
Johnson, at (703) 841-0500. 

William J. Tricarico, 

Secretary, Federal Communications 
Commission. 

[FR Doc. 84-1229 Filed 54-84; 8:45 am] 
BILLING CODE 6712-01-™ 
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Telecommunications industry 
Advisory Group Separations and 
Costing Subcommittee Meeting 


Pursuant to section 10({a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), notice is hereby given of 
meeting of the Telecommunications 
Industry Advisory Group’s (TIAG) 
Separations and Costing Subcommittee 
scheduled to meet on Monday, May 21, 
1984, at Ballcore, 22 Courtland Street, 
Room 1021, New York, at 10:00 a.m. The 
meeting will be open to the public. 

The agenda is as follows: 

I. General Administrative Matters 

Il. Final Review of Plant Expanse and 
Revenue of Part 67 Conformance 

lil. First Review of Taxes Other Than Income 

IV. Review of Balance Sheet Accounts 

V. Other Business 

VI. Presentation of Oral Statements 

VII. Adjournment 


With prior approval of Subcommittee 
Chairman Eric Leighton, oral statements, 
while not favored or encouraged, may 
be allowed if time permits and if the 
Chairman determines that an oral 
presentation is conductive to the 
effective attainment of the 
Subcommittee objectives. Anyone not a 
member of the Subcommittee and 
wishing to make an oral presentation 
should contact Mr. Leighton (518) 462- 
2030 at least five days prior to the 
meeting. 

William J. Tricarico, 

Secretary, Federal Communications 
Commission. 

(FR Doc. 84-12228 Filed 54-84; 6:45 am] 
BILLING CODE 6712-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


[FEMA-703-DR] 


Mississippi; Amendment To Notice of 
Major-Disaster Declaration 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Notice. 


SUMMARY: This notice amends the 
Notice of a major disaster for the State 
of Mississippi (FEMA-703-DR), dated 
April 26, 1984, and related 
determinations. 

DATED: April 30, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Sewall H. E. Johnson, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, D.C. 20472, (202) 287-0501. 
Notice: The notice of a major disaster 
for the State of Mississippi dated April 
26, 1984, is hereby amended to include 


the following area among those areas 
determined to have been adversely 
affected by the castastrophe declared a 
major disaster by the President in his 
declaration of April 26, 1984: Yalobusha 
County for Public Assistance. 

Samuel W. Speck, 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance) 

Associate Director, State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

[FR Doc. 84-12195 Filed 54-84; 8:45 am] 

BILLING CODE 6718-02-M 


[Docket FEMA-REP-S-WI-5] 


Wisconsin Radiological Emergency 
Response Plan 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Notice of receipt of plan. 


SUMMARY: For continued operation of 
nuclear power plants, the Nuclear 
Regulatory Commission requires 
approved licensee and State and local 
governments’ radiological emergency 
response plans. Since FEMA has the 
responsibility for reviewing the State 
and local government plans, the State of 
Wisconsin has submitted its radiological 
emergency plans to the FEMA Regional 
Office. These plans provide the required 
offsite emergency response to an 
accident at the Commonwealth Edison 
Company’s Zion Nuclear Power Station 
located in Lake County, Illinois, which 
impacts on Wisconsin and Kenosha 
County. 

DATE: Date Plans Received: April 6, 
1984. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Edward J. Roche Sr., Regional 
Director, FEMA Region V, 300 South 
Wacker, 24th Floor, Chicago, Illinois 
60606, (312) 353-1500. 

SUPPLEMENTARY INFORMATION: In 
support of the Federal requirement for 
emergency response plans, FEMA Rule 
44 CFR 350.12 (FEMA Headquarters 
Review and Approval) describes the 
procedures for review and approval of 
State and local governments’ 
radiological emergency response plans. 
Pursuant to the Rule, the Wisconsin 
Radiological Emergency Response Plan 
was received by the Federal Emergency 
Management Agency Region V. Included 
are plans for local governments which 
are wholly or partially within the plume 
exposure pathway emergency planning 
zone. For the Zion Nuclear Power 
Station, plans are included for Kenosha 
County. Copies of the Plan are available 
for review at the FEMA Region V 
Technological Hazards Branch, Natural 
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and Technological Hazards Division, 
Federal Center, Battle Creek, Michigan 
49016. Copies will be made available 
upon request in accordance with the fee 
schedule for FEMA Freedom of 
Information Act requests, as set out in 
subpart 44 CFR Part 5. There are 682 
pages in the document; reproduction 
fees are $.10 a page payable with the 
request for copy. 

Comments on the Plan may be 
submitted in writing to Mr. Edward J. 
Roche Sr., Regional Director, at the 
above address within thirty days of this 
Federal Register Notice. 

FEMA Rule 44 CFR 350.10 calls for a 
public meeting prior to approval of the 
plans. A public meeting was held on the 
State and local government plans for the 
Zion Nuclear Power Station on 
November 4, 1981, at 7:00 p.m., at the 
Social Services Building, Kenosha, 
Wisconsin. 

Dated: April 17, 1984. 

Frank Finch, 

Chief, Natural and Technological Hazards 
Division, Region V. 

[FR Doc. 8412196 Filed 54-84; 8:45 am] 

BILLING CODE 6718-01-M 


FEDERAL HOME LOAN BANK BOARD 


Scandia Savings and Loan 
Association, Des Moines, lowa; 
Appointment of Conservator 


Notice is hereby given that pursuant 
to the authority contained in Section 406 
(c)(1)(B)(i)(I) of the National Housing 
Act, 12 U.S.C. 1729(c)(1)(B)(i)(I) (1982), 
the Federal Home Loan Bank Board 
appointed the Federal Savings and Loan 
Insurance Corporation as sole 
conservator for Scandia Savings and 
Loan Association, Des Moines, Iowa on 
April 26,1984, which appointment _, 
became effective on April 30, 1984, and 
the conservator’s appointment 
terminated on April 30, 1984, upon 
completion of its duties. 


Dated: May 2, 1984. 
John F. Ghizzoni, 
Assistant Secretary. 
[FR Doc 84~12246 Filed 54-84; 8:45 am] 
BILLING CODE 6720-01-M 


[No. AC-363] 


First American Federal Savings and 
Loan Association, Huntsville, Alabama; 
Final Action Approval of Conversion 
Application 


Date: April 30, 1984. 
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Notice is hereby given that on April 
13, 1984, the Office of General Counsel 
of the Federal Home Loan Bank Board, 
acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
First American Federal Savings and 
Loan Association, Huntsville, Alabama, 
for permission to convert to the stock 
form or organization. Copies of the 
application are available for inspection 
at the Secretariat of said Corporation, 
1700 G Street, NW., Washington, D.C. 
20552, and at the Office of the 
Supervisory Agent of said Corporation 
at the Federal Home Loan Bank of 
Atlanta, P.O. Box 56527, Peachtree 
Center Station, Atlanta, Georgia 30343. 


By the Federal Home Loan Bank Board. 
John F. Ghizzoni, 
Assistant Secretary. 
[FR Doc. 84-12222 Filed 5~4-84; 8:45 am] 
BILLING CODE 6720-01-M 


[No. AC-364] 


First Federal Savings and Loan 
Association of Delaware, Wilmington, 
Delaware; Final Action Approval of 
Conversion Application 


Date: April 30, 1984. 


Notice is hereby given that on April 9, 
1984, the Office of General Counsel of 
the Federal Home Loan Bank Board, 
acting pursuant to the authority 
delegated to the General Counsel or his 
designee, approved the application of 
First Federal Savings and Loan 
Association of Delaware, Wilmington, 
Delaware, for permission to convert to 
the federal stock savings bank form of 
organization. Copies of the application 
are available for inspection at the 
Secretariat of said Corporation, 1700 G 
Street, NW., Washington, D.C. 20552 and 
at the Office of the Supervisory Agent of 
said Corporation at the Federal Home 
Loan Bank of Pittsburgh, 11 Stanwix 
Street, Fourth Floor, Gateway Center, 
Pittsburgh, Pennsylvania 15222. 


By the Federal Home Loan Bank Board. 
John F. Ghizzoni, 
Assistant Secretary. 
[FR Doc. 84-1223 Filed 54-84; 8:45 am] 
BILLING CODE 6720-01-M 


FEDERAL RESERVE SYSTEM 


F. S. Bancorp, et al.; Formations of; 
Acquisitions by; and Mergers of Bank 
Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 


§ 225.14 of the Board’s Regulation Y (49 
FR 794) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than May 25, 
1984. 

A. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. F. S. Bancorp, Lagrange, Indiana; to 
become a bank holding company by 
acquiring 100 percent of the voting 
shares of Farmers State Bank, Lagrange, 
Indiana. 

B. Federal Reserve Bank of St. Louis 
(Delmer P. Weisz, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. First National Corporation of West 
Point, West Point, Mississippi; to 
become a bank holding company by 
acquiring 100 percent of the voting 
shares of The First National Bank of 
West Point, West Point, Mississippi, the 
successor by merger with interim bank. 

C. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grant Avenue, Kansas City, 
Missouri 64198: 

1. Nebanco, Inc., Wallace, Nebraska; 
to acquire an additional 26.4 percent of 
the voting shares of American State 
Bank, McCook, Nebraska. Comments on 
this application must be received not 
later than May 30, 1984. 

D. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. Alaska Continental Bancorp, 
Anchorage, Alaska; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Alaska 
Continental Bank, Anchorage, Alaska. 
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Board of Governors of the Federal 
Reserve System, May 1, 1984. 
James McAfee, 
Associate Secretary of the Board. 
(FR Doc. 64-12185 Filed 5-4-84; 8:45 am] 
BILLING CODE 6210-01-M 


Equitable Bancorporation; Application 
to Engage de Novo in Nonbanking 
Activities 


The company listed in this notice has 
filed an application under § 225.23(a)(3) 
of the Board’s Regulation Y (49 FR 794) 
for the Board’s approval under section 
4(c)(8) of the Bank Holding Company 
Act (12 U.S.C. 1843(c)(8)) and § 225.21(a) 
of Regulation Y (49 FR 794), to engage de 
novo through a national bank subsidiary 
in deposit-taking, including the taking of 
demand deposits, and other activities 
specified below. The proposed 
subsidiary will not engage in 
commercial lending transactions as 
defined in Regulation Y. The Board has 
determined by order that such activities 
are closely related to banking. U.S. 
Trust Company (Press Release of March 
23, 1984). Although the Board is 
publishing notice of this application, 
under established Board policy the 
record of the application will not be 
regarded as complete and the Board will 
not act on the application unless and 
until a preliminary charger for the 
proposed national! bank subsidiary has 
been submitted to the Board. 

The application is available for 
immediate inspection as the Federal 
Reserve Bank indicated. Once the 
‘application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Federal Reserve 
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Bank or the offices of the Board of 
Governors not later than May 25, 1984. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 
701 East Byrd Street, Richmond, Virginia 
23261: 

1. Equitable Bancorporation, 
Baltimore, Maryland; to engage through 
a national bank subsidiary, Equitable 
Bank of Virginia, N.A., Fairfax County, 
Virginia, in deposit-taking, consumer 
and mortgage lending (1-4 family 
dwellings only), and other banking 
services in Fairfax County and 
surrounding area. 

Board of Governors of the Federal 
Reserve Board, May 1, 1984. 

James McAfee, 
Associate Secretary of the Board. 


[FR Doc. 84-12184 Filed 54-84; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control 


Laboratory Investigations Branch 
Program Review; Open Meeting 


The following meeting will be 
convened by the National Institute for 
Occupational Safety and Health 
(NIOSH) of the Centers for Disease 
Control (CDC) and will be open to the 
public for observation and participation, 
limited only by the space available: 


Date: May 8-9, 1984. 

Time 9:00 a.m.—4:00 p.m. 

Place: Room 203, 944 Chestnut Ridge Road, 
Morgantown, West Virginia 26505. 

Purpose: To evaluate and improve the 
scientific merit of research protocols within 
the Laboratory Investigations Branch. 
Projects from the Pathology, Microbiology, 
Phsysiology, Imunology, and Biochemistry 
Sections will be reviewed. Viewpoints and 
suggestions from industry, organized labor, 
academia, other government agencies, and 
the public are invited. 

Additional information and copies of 
research protocols may be obtained from: 
Pervis C. Major, Ph.D., Division of 
Respiratory Disease Studies, NIOSH, CDC, 
944 Chestnut Ridge Road, Morgantown, West 
Virginia 26505, Telephones: FTS: 923-4518, 
Commercial: 304/291-4518. 

Dated: April 30, 1984. 

William C. Watson, Jr., 
Acting Director, Centers for Disease Control. 


[FR Doc. 64-12219 Filed 54-84; 8:45 am] 
BILLING CODE 4160-19-M 


Food and Drug Administration 
[Docket No. 84D-0134] 


Draft Guideline for the Submission of 
Supportive Analytical Data for 
Methods Validation in New Drug 
Applications 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a draft guideline for the 
submission of supportive analytical data 
for methods validation in new drug 
applications. FDA is making the draft 
guideline available for public comment 
to assist it in developing a final 
guideline. The guideline, which would 
not apply to biological products or 
radiopharmaceutical drug products, is 
intended to furnish new drug applicants 
with guidance in submitting to FDA 
samples of the new drug and the 
applicant's analytical methodology so 
that the agency can perform all 
necessary tests to validate the 
applicant's analytical methods and 
determine whether the drug meets the 
specifications cited in the application. 

The guideline, when issued in final 
form, may be relied on by manufacturers 
when submitting supportive analytical 
data for methods validation in new drug 
applications. The draft guideline was 
prepared by FDA's Center for Drugs and 
Biologics. 
DATE: Comments by August 6, 1984. 
ADDRESS: Requests for a copy of the 
draft guideline and written comments 
regarding the draft guideline to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 
FOR FURTHER INFORMATION CONTACT: 
Buford L. Poet, Center for Drugs and 
Biologics (formerly National Center for 
Drugs and Biologics) (HFN-102), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4330. 
SUPPLEMENTARY INFORMATION: In the 
proposed revisions of the new drug and 
antibiotic regulations, published in the 
Federal Register of October 19, 1982 (47 
FR 46622), and the proposed revisions of 
the investigational new drug regulations, 
published in the Federal Register of June 
9, 1983 (48 FR 26720), FDA stated that it 
intended to expand the use of guidelines 
to provide assistance in implementing 
those regulations. 

In this notice, FDA is announcing the 
availability of the third of the new draft 
guidelines. The notice of availability for 
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the first draft guideline, the submission 
of supporting documentation for 
packaging of human drugs and biologics, 
was published in the Federal Register of 
February 1, 1984 (49 FR 4040). Elsewhere 
in this issue of the Federal Register, FDA 
is publishing a notice of availability of a 
second draft guideline, the submission 
of supporting documentation for 
stability studies of human drugs and 
biologics. 

This draft guideline is intended to 
provide new drug applicants with 
guidance in submitting to FDA samples 
of the new drug and the applicant's 
analytical methodology so that the 
agency can perform all necessary tests 
to validate the applicant's analytical 
methods and determine whether the 
drug substance and the drug product 
meet the specifications set forth in the 
application. This draft guideline does 
not aply to biological products or 
radiopharmaceutical drug products. The 
guideline, when issued in final form, 
may be relied on by manufacturers 
when submitting supportive analytical 
data for methods validation to the 
Center for Drugs and Biologics in new 
drug applications, in accordance with 21 
CFR 314.50(e) of the proposed revisions 
of the new drug and antibiotic 
regulations (October 19, 1982; 47 FR 
46622). 

FDA is making the draft guideline 
available for public comment before 
making it the formal position of the 
agency. If, following the receipt of 
comments, the agency concludes that 
the draft guideline, as revised, reflects 
acceptable criteria for use in submitting 
supportive analytical data for methods 
validation, the guideline will be made 
final, and FDA will announce its 
availability under 21 CFR 10.90(b). 

Section 10.90(b) provides for the use 
of guidelines to establish procedures of 
general applicability that are not legal 
requirements but are acceptable to the 
agency. A person who follows a 
guideline can be assured that his or her 
conduct will be acceptable to the 
agency. A person may also choose to 
use alternative procedures even though 
they are not provided for in the 
guideline. A person who chooses to do 
so may discuss the matter further with 
the agency to prevent an expenditure of 
money and effort for work that the 
agency may later determine to be 
unacceptable. Therefore, interested 
persons are encouraged to use this 


opportunity to submit comments on the 


draft guideline if they have suggestions 
for its revision. 
Interested persons may, on or before 


. August 6, 1984, submit written comments 


on the draft guideline to the Dockets 
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Management Branch (address above). 
These comments will be considered in 
determining whether amendments to, or 
revisions of, the draft guideline are 
warrented. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. The draft 
guideline and received comments may 
be seen in the Dockets Management 
Branch between 9 a.m. and 4 p.m., 
Monday through Friday. Requests for a 
single copy of the draft guideline should 
be sent to the Dockets Management 
Branch. 


Dated: May 1, 1984. 
William F. Randolph, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 84-12151 Filed 5-2~84; 10:25 am] 
BILLING CODE 4160-01-m 


[Docket No. 84D-0115] 


Draft Guideline for the Submission of 
Supporting Documentation for 
Stability Studies of Human Drugs and 
Biologics 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a draft guideline for the 
submission of supporting documentation 
for stability studies of human drugs and 
biologics. FDA is making this draft 
guideline available for public comment 
to assist it in developing a final 
guideline. The guideline is intended to 
furnish pharmaceutical manufacturers 
with a set of criteria for use in designing 
stability studies to establish appropriate 
expiration dates and storage 
requirements for drug products. 

The guideline, when issued in final 
form, may be relied on by manufacturers 
when submitting stability information 
and data to the Center for Drugs and 
Biologics (formerly National Center for 
Drugs and Biologics) in applications for 
investigational new drugs and biologics, 
new drug applications, and biological 
product license applications. The draft 
guideline was prepared by FDA's Center 
for Drugs and Biologics. 

DATE: Comments by August 6, 1984. 
ADpDRESS: Requests for a copy of the 
draft guideline and written comments 
regarding the draft guideline to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 


4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Buford Poet, Center for Drugs and 
Biologics (HFN-102), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4330. 
SUPPLEMENTARY INFORMATION: In the 
proposed revisions of the new drug and 
antibiotic regulations, published in the 
Federal Register of October 19, 1982 (47 
FR 46622), and the proposed revisions of 
the investigational new drug regulations, 
published in the Federal Register of June 
9, 1983 (48 FR 26720), FDA stated that it 
intended to expand the use of guidelines 
to provide assistance in implementing 
those regulations. 

In this notice, FDA is announcing the 
availability of the second of the new 
draft guidelines. The notice of 
availability of the first draft guideline, 
the submission of supporting 
documentation for packaging of human 
drugs and biologics, was published in 
the Federal Register on February 1, 1984 
(49 FR 4040). 

Elsewhere in this issue of the Federal 
Register, FDA is publishing a notice of 
availability of a third draft guideline, the 
submission of supportive analytical data 
for methods validation in new drug 
applications. 

This draft guideline is intended to 
provide pharmaceutical manufacturers 
with guidance if designing stability 
studies to establish appropriate 
expiration dates and product 
requirements for drug products. The 
guideline, when issued in final form, 
may be relied on by manufacturers 
when submitting stability information 
and data to the center for Drugs and 
Biologics in applications for 
investigational new drugs and biologics, 
new drug applications, and biological 
product license applications. 

The draft guideline describes that 
kind of data and information FDA ~ 
considers desirable and acceptable in 
demonstrating the stability of drug 
products. It provides a means of meeting 
the application requirements for 
applicable sections in 21 CFR Parts 312, 
314, 431, and 601. 

FDA is making the draft guideline 
available for public comment before 
making it the formal position of the 
agency. If, following the receipt of 
comments, the agency concludes that 
the guideline reflects acceptable criteria 
for use in submitting supporting 
documentation for stability studies of 
human drugs and biologics, the guideline 
will be made final, and FDA will 
announce its availability under 21 CFR 
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10.90(b). 

Section 1090(b) provides for the use of 
guidelines to establish procedures of 
general applicability that are not legal 
requirements but are acceptable to the 
agency. A person who follows a 
guideline can be assured that his or her 
conduct will be acceptable to the 
agency. A person may also choose to 
use alternative procedures even though 
they are not provided for in the 
guideline. A person who chooses to do 
so may discuss the matter further with 
the agency to prevent an expenditure of 
money and effort for work that the 
agency may later determine to be 
unacceptable. Therefore, interested 
persons are encouraged to use this 
opportunity to submit comments on the 
draft guideline if they have suggestions 
for its revision. 

The proposed investigational new 
drug regulations incorporated the policy 
objective of limiting FDA regulation of 
Phase 1 investigations primarily to 
safety concerns to ensure that research 
subjects are not exposed to 
unreasonable risk. In the proposal, the 
agency stated that it intended to limit 
the scope of chemistry-related 
submissions to that which is necessary 
to support the scope and duration of the 
proposed human testing. In keeping with 
these goals, FDA specifically solicits 
comments on the nature and extent of 
stability studies needed to support 
Phase 1 investigations. 

Interested persons may, on or before 
August 6, 1984, submit written comments 
on the draft guideline to the Dockets 
Management Branch (address above). 
These comments will be considered in 
determining whether further 
amendements to, or revisions of, the 
draft guideline are warranted. Two 
copies of any comments are to be 
submitted, except that individuals may 
submit one copy. Comments are to be 
identified with the docket number found 
in brackets in the heading of this 
document. The draft guideline and 
received comments may be seen in the 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through Friday. 
Requests for a single copy of the draft 
guideline should be sent to the Dockets 
Management Branch. 

Dated: May 1, 1984. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 84-12150 Filed 5-2-4; 10:25 am} 
BILLING CODE 4160-01-m 
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National Institutes of Health 


Amended Notice of Meeting, National 
Advisory Environmental Health 
Sciences Council 


This announcement amends the notice 
published in the Federal Register of 
April 20, 1984 (49 FR 16844). This 
meeting was previously scheduled to be 
open to the public on May 21 from 9 a.m. 
to approximately 12 Noon. The meeting 
is now scheduled to begin 1:00 p.m. on 
May 21 and will be open to the public 
from 1:00 p.m. to approximately 3:00 p.m. 
for the report of the Director, NIEHS, 
and for discussion of the NIEHS budget, 
program policies and issues, recent 
legislation, and other items of interest. 
The closed portion is rescheduled to 
begin at 3:00 p.m. on May 21 to 
adjournment on May 22. 


Dated: April 30, 1984. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
{FR Doc. 84~-12188 Filed 54-84; 8:45 am] 
BILLING CODE 4140-01-M 


National Institute of Neurological and 
Communicative Disorders and Stroke; 
Meeting of the Board of Scientific 
Counselors 


Pursuant to the Pub. L. 92-463, notice 
is hereby given of the meeting of the 
Board of Scientific Counselors, National 
Institute of Neurological and 
Communicative Disorders and Stroke, 
National Institutes of Health, May 24 
and 25, 1984, Conference Room 1B07, 
Building 36, Bethesda, Maryland. This 
meeting will be open to the public on 
May 24 from 9:30 A.M.—5:00 P.M. to 
discuss program planning and program 
accomplishments. Attendance by the 
public will be limited to space available. 

In accordance with the provisions set 
forth in Section 552b(c){6), Title 5, U.S. 
Code and Section 10(d) of Pub. L. 92-463, 
the meeting will be closed to the public 
from 9:00 A.M. until the conclusion of 
the meeting on May 25 for the review, 
discussion and evaluation of individual 
programs and projects conducted by the 
National Institutes of Health, including 
consideration of personnel 
qualifications and performances, the 
competence of individual investigators 
and similar items, the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy. 

The Freedom of Information 
Coordinator, Mr. Edward M. Donohue 
Federal Building, Rm. 1004, 7550 
Wisconsin Avenue, Bethesda, MD 20205, 


telephone (301) 496-9231, will furnish 
summaries of the meeting and rosters of 
committee members. 

The Executive Secretary from whom 
substantive program information may be 
obtained is Dr. Irwin J. Kopin, Director, 
Intramural Research Program, NINCDS, 
Building 10, Room 5N214, NIH, Bethesda, 
MD 20205, telephone (301) 496-4297. 
(Catalog of Federal Domestic Assistance 
Program No. 13.853, Clinical Basis Research; 
No. 13.854, Biological Basis Research) 

Dated: April 30, 1984. 

Betty J. Beveridge, 

NIH Committee Management Officer. 
(FR Doc. 64-12187 Filed 54-84; 8:45 am] 
BILLING CODE 4140-01-M 


Social Security Administration 


Statement of Organization, Functions 
and Delegations of Authority 


Part S of the Statement of 
Organization, Functions and Delegations 
of Authority for the Department of 
Health and Human Services (DHHS) 
covers the Social Security 
Administration (SSA). Sections SE.10F 
and SE.20F of the SAA statements, as 
published in the Federal Register on 
August 7, 1979, describe the organization 
and functions of SSA's Office of 
Governmental Affairs (OGA), Office of 
Public Inquiries (OPI). Notice is given 
that Sections SE.10F and SE.20F are 
amended to reflect the functional and 
organizational realignment of OPI and 
provide improved focus and 
consolidation for public inquiries and 
improve accountability and efficiency. 
The revised material reads as follows: 


Section SE.10 


F. OPI (SEP) which includes: (1) the 
Division of Correspondence Appraisal 
and Policy (SEP), (2) the Inquiries 
Processing Divisions I (SEP7) and II 
(SEP8). 


Section SE.20 


F. OPI (SEP): Establishes and assesses 
SSA policy for answering public, 
Congressional and other inquiries. 
Receives, analyzes and controls high 
priority written and telephone inquiries, 
prepares responses when appropriate 
and refers those inquiries requiring 
specialized knowledge to the 
appropriate component for input. 
Studies correspondence practices in use 
throughout SSA. Develops 
recommendations to improve the 
effectiveness of SSA's correspondence 
program. Reviews and clears all 
computer-generated notices and form 
letters. With the Office of Management, 
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Budget and Personnel (OMBP) approval 
and support, participates in training 
programs in SSA headquarters and the 
field components to improve 
correspondence with the public. 
Provides advice and assistance to SSA 
officials and liaison with HHS on public 
correspondence matters. OPI includes 
the following components and functions: 

1. Division of Correspondence 
Appraisal and Policy (SEP8): 

a. Develops SSA correspondence 
program objectives and SSA-wide 
policies and procedures necessary to 
implement these objectives. 

b. Reviews correspondence practices 
in use throughout SSA, assessing 
adequacy of, and adherence to, 
established policies and procedures. 

c. Conducts ongoing appraisal and 
special studies to evaluate the quality of 
correspondence produced SSA-wide, 
identifies problem areas and makes 
recommendations for corrective action 
to the appropriate official. 

d. With OMBP approval and support, 
participates in training programs in SSA 
field and headquarters components to 
improve the quality of SSA 
correspondence. 

e. Plans for effective and coordinated 
use of the SSA automated 
correspondence system to control, track, 
file and retrieve inquiries and replies 
throughout SSA. 

2. Inquiries Processing Divisions I 
(SEP7) and II(SEP8): 

a. Receives, controls and replies to 
incoming correspondence. 


b. Performs necessary technical and 
general research on inquiries dealing 
with all areas of Social Security. 
Prepares written responses to the 
majority of these inquiries and the 
necessary acknowledgment, referral and 
transfer letters for those requiring the 
signature of SSA component heads 
below the level of Commissioner. 


c. Determines, from correspondence 
received, significant trends which may 
point up programmatic or procedural 
difficulties and possible public relations 
problems and brings these 
developments to the attention of the 
appropriate SSA components. 


d. Files and retrieves SSA 
correspondence and replies controlled in 
the SSA automated correspondence 
system and operates the terminals for 
this system. Tracks, follows up and 
furnishes information on the status of 
high priority inquiries and responses 
processed in SSA. 
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Dated: April 19, 1984. 
Nelson J. Sabatini, 
Acting Deputy Commissioner for 
Management and Assessement. 
[FR Doc. 8412163 Filed 5~4-84; 8:45 am] 
BILLING CODE 4190-11- 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Secretary 

[Docket No. N84-1378 FR-1993] 
Federal National Mortgage 


Association—Second Mortgages 
Purchase program 


AGENCY: Office of the Secretary, [HUD]. 


ACTION: Notice and request for 
comments. 


summary: HUD invites public comment 


concerning a request for FNMA that the 
Secretary's approval of FNMA's 
program for purchases of conventional 
second mortgages, heretofore granted on 
a temporary basis expiring September 
30, 1984, be extended and made 
permanent. 

Comment Due Date: June 7, 1984. 
ADDRESS: Interested persons are invited 
to submit written comments regarding 
this notice to the Rules Docket Clerk, 
Office of the General Counsel, Room 
10278, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Washington, D.C. 20410. 
Communications should refer to the 
above docket number and title. A copy 
of each communication submitted will 
be available for public inspection during 
regular business hours at the above 
address. 

FOR FURTHER INFORMATION CONTACT: 
Walter T. Cassidy, Assistant General 
Counsel for Finance, Room 9238, 

’ Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, D.C. 20410.Telephone (202) 
755-7260. (This is not a toll-free 
number.) 

SUPPLEMENTARY INFORMATION: The 
Federal National Mortgage Association 
(FNMA) is a privately-owned 
corporation chartered by Congress to 
“provide supplementary assistance to 
the secondary market for home 
mortgages by providing a degree of 
liquidity for mortgage investments, 
thereby improving the distribution of 
investment capital available for home - 
mortgage financing.” Section 301, FNMA 
Charter Act (12 U.S.C. 1716). 

Section 302(b)(2) of the FNMA Charter 
Act authorizes FNMA to purchase, 
service, sell, lend on the security of, or 
otherwise deal in conventional 


mortgages (i.e., mortgages not insured or 
guaranteed by the Veteran's 
Administration or Farmers’ Home 
Administration) with the approval of the 
Secretary of Housing and Urban 
Development. Prior to 1981, FNMA's 
purchase program for conventional 
mortgages on one-to four-family 
residences was limited to first 
mortgages. In September 1981, Secretary 
Pierce granted temporary approval, 
expiring March 31, 1983, of a FNMA 
purchase program for conventional 
second mortgage loans. In March 1983, 
in response to a FNMA request that the 
program approval be extended and 
made permanent, Secretary Pierce 
extended the temporary approval to 
September 30, 1984. 

On March 29, 1984, the Chairman of 
the Board of FNMA again requested 
extension of the temporary authority 
and renewed the request that such 
purchase authority be made permanent. 
Pertinent portions of the text of the 
Chairman's letter to the Secretary are 
set forth in Appendix A to this Notice. 

The request by FNMA raises 
important questions on which the 
Secretary desires information and 
comment from various segments of the 
housing and housing finance industries, 
the homebuying public, and other 
interested persons. Certain of these 
issues have been the subject of 
legislative consideration, as more fully 
described below. 

As indicated above, prior to 1981 
FNMA’s purchase programs for 
conventional mortgages on one-to-four- 
family residences were limited to first 
mortgages. The limitation was not 
statutory in origin, inasmuch as the 
definition of “conventional mortgages” 
in Section 302(b)(2) of the Charter Act is 
not limited to first lien mortgages. 
(FNMA is separately and specifically 
authorized to purchase home 
improvement loans, including energy 
conservation loans, by Section 302(b)(3) 
of the Charter Act.) 

On June 24, 1981, the Chairman of 
FNMA requested Secretary Pierce to 
approve an expansion of FNMA's one- 
to-four-family conventional mortgage 
purchase program to include second 
mortgages. Immediate approval of the 
request was foreclosed by the fact that 
in HUD's regulations governing FNMA, 
“mortgage loans” was defined to include 
only first mortgages. Since this 
limitation was not statutorily required, 
HUD amended its regulatory definition 
to remove the limitation through an 
interim rule published on August 3, 1981. 
The rulemaking document gave notice of 
the request for program approval 
submitted by FNMA. See 46 FR 39434 
(August 3, 1981). The interim rule was 


19415 


made final on February 5, 1982 (46 FR 
5410). 

On September 10, 1981, Secretary 
Pierce granted temporary approval of 
the purchase program, expiring March 
31, 1983. The Secretary's letter to the 
Chairman of FNMA noted certain of the 
issues surrounding a second mortgage 
program, as follows: 


. Your request * * * rested essentially on 
two grounds: (1) FNMA’s need, in its current 
circumstances, to increase its portfolio yield, 
and (2) the increased role of second 
mortgages as constituting a source of housing 
financing. I readily agreed with the validity of 
both these grounds in the circumstances of 
the current market * * * I hope, as you do, 
that the first ground refers to what is only a 
temporary circumstance. 

In considering your program request, my 
colleagues and I have been unable to 
conclude to our satisfaction that the second 
basis for your request does not also refer to 
what may be a temporary situation. We 
concur entirely in FNMA’s assessment that 
“as a result of today’s high interest rates in 
many parts of the country second mortgages 
constitute virtually the entire source of 
housing finance.” We believe, however, that 
just as the current interest rate structure is 
not permanent, neither may be the role of 
second mortgages in the financing of housing 
transactions. 

Specifically, upon a return to more normal 
interest rates, we believe that second 
mortgages may play a far less important role 
in housing transactions and, instead, their 
dominant role will again be, as stated in 
FNMA’'s submission, to provide homeowners 
“access to the equity in their homes” for non- 
housing purposes. We cannot conclude that 
facilitating this objective would be in 
furtherance of FNMA’'s statutory purposes. 

Accordingly, while I have concluded that 
current circumstances justify approval of 
FNMA's program, I believe that the 
temporary nature of those circumstances 
warrant withholding of permanent approval. 


Two other potential issues were dealt 
with by the Secretary's approval. 
Section 302(b)(2) of the FNMA Charter 
Act establishes loan-to-value limitation 
and maximum dollar limitations on 
conventional mortgages purchased by 
FNMA. The Charter Act does not 
specify how these limitations are to be 
applied when the purchased mortgage is 
a subordinate mortgage. The legislative 
history does not clearly indicate 
whether the sole purpose of the 
limitation was to limit risk or, in the 
case of the dollar limitations, whether a 
second purpose was to restrain FNMA 
from serving the luxury market. FNMA 
proposed that the sum of the first and 
second mortgages should be considered 
in applying the maximum limitations 
only when FNMA held the first 
mortgage as well as the second, and the 
Secretary's approval adopted that 
position. For purposes of the loan-to- 
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value ratio requirements, FNMA 
proposed, and the Secretary required, 
that FNMA should consider the 
principal balances of the subordinate 
mortgage being purchased and all senior 
mortgages whether or not FNMA holds 
the senior mortgages. 

Following initiation of FNMA’s 
program, the question of whether 
purchase of second mortgages by FNMA 
without regard to the use of the 
proceeds of the second mortgage loan is 
consistent with FNMA's statutory 
purposes was considered by the 
Housing Banking Committee in 1982. 
The proposed Housing and Community 
Development Amendments of 1982, as 
introduced, contained provisions which 
would grant specific authority to FNMA 
and to the Federal Home Loan Mortgage 
Corporation (FHLMC) to purchase 
second mortgages, limited to such 
mortgages used to finance home 
improvements or the purchase or sale of 
a new or existing house. H.R. 5731, 97th 
Cong., ist Sess. section 513. The 
Chairman of FNMA, in testimony before 
the House Committee, opposed the 
limitations, as follows: 


We * * * believe that this subcommittee 
should not require that the money from 
second mortgages be used only to improve or 
buy homes in order that such mortgages be 
eligible for purchase by FNMA in the 
secondary market. No such restriction limits 
savings and loan associations and other 
primary lenders and FNMA should be in a 
position to support them. 

There are other strong public policy 
arguments that support our position. For 
FNMA to restrict every American 
homeowner whose second mortgage it holds 
to use the funds from that mortgage for home 
improvements or a home purchase, would 
require a bureaucracy. We would need 
auditors and accountants to make sure that 
the money was used to fix the roof, rather 
than send a son or daughter to medical 
school, pay for a sick mother, or help a small 
businessman in a recession. 

More important than that, is it fair to the 
American citizens who have put their life 
savings in their homes, to prevent them from 
taking advantage of this investment by using 
it to send a talented child through college or, 
after retirement, to take a vacation the family 
had planned during their working years? 

The cost of policing this restriction will 
ultimately be borne by the American 
homeowner. The restriction itself cculd have 
the unintended result of discouraging some 
Americans from investing in their own homes 
since it would mean that their savings would 
accumulate in an equity they could not use. 

So we provide liquidity to lenders, help for 
the beleaguered homeowners and aid to 
hard-pressed citizens with our second 
mortgage program and I urge you to eliminate 
the second mortgage provisions in H.R. 5731. 
(Housing and Urban-Rural Recovery Act of 
1962: Hearings Before the Subcommittee on 
Housing and Community Development, of the 
House Committee on Banking, Finance, and 


Urban Affairs, 97th Cong., 1st Sess. 2148 
(1982)). 

As reported out, the bill contained 
provisions specifically authorizing 
FNMA and FHLMC to purchase second 
mortgages. All limitations based upon 
the use of second mortgage proceeds 
were deleted. However, while the bill as 
introduced contained a permanent 
authorization, the authorization in the 
reported bill was temporary (to October 
1, 1984). H.R. 6296, 97th Cong., 1st Sess. 
section 512 (1982). The Committee report 
stated: 

* * * The intent of this provision is not to 
abandon the long-held view of the Committee 
that FNMA and FHLMC should deal 
exclusively in mortgages which directly 
support and assist the sale and rehabilitation 
of housing. Rather, the Committee has 
provided that FNMA and FHLMC may 
purchase second mortgages without 
restriction as to the use of the funds in 
recognition of the serious problems 
confronting our nation’s thrift and housing 
industries, and even FNMA and FHLMC. The 
Committee believes that the ability of FNMA 
and FHLMC to purchase second mortgages 
will provide a strong stimulus to the 
profitability of these institutions and help to 
address the imbalance between the low yield 
of their long-term mortgage portfolios and 
their short-term costs of money. (H.R. Rep. 
No. 532, 97th Cong., 1st Sess. 49 (1982).) 


On the issue presented, therefore, the 
Committee reached a resolution similar 
to that made by the Secretary in 
granting temporary approval. 

The 1982 House bill, as introduced 
and as reported out, also contained 
provisions bearing on two other issues 
which, as described above, the 
Secretary considered in connection with 
his temporary approval granted in 1981. 
On the question of the maximum dollar 
loan limits the House bill, as introduced, 
contained a provision which, in the case 
of second mortgages used to finance a 
sale, required that the limitation be 
applied to the sum of the first and 
second mortgages whether or not FNMA 
held the first mortgage. As reported out, 
the bill did not contain that provision 
but imposed maximum dollar limitations 
on second mortgages of $50,000 in the 
case of one-family residences and 
$60,000 in the case of two- to four-family 
residences. 

On the question of loan-to-value ratio 
requirements, the 1982 House bill, both 
as introduced and as reported out, 
adopted a position consistent with the 
Secretary's approval requiring 
consideration of total indebtedness 
secured by the property. 

In July 1982, FNMA requested that 
HUD's temporary purchase program 
approval be made permanent. In 
denying the request and extending the 
approval on a temporary basis to 
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September 30, 1984, the Secretary noted 
the action of the House Banking 
Committee and his belief that the 
question of the degree to which devoting 
FNMA resources to providing access to 
housing equity for non-housing purposes 
is in furtherance of FNMA’s statutory 
purposes remained unresolved. In 
addition, the Secretary expressed 
concern over the competitive impact of 
FNMA's second mortgage purchase 
program on other participants in that 
market. This concern arises from the 
Charter Act's definition of FNMA’s. 
statutory purpose in terms of 

“supplementary assistance,” which, 
against a historic setting of earlier 
market characteristics, was defined by 
FNMaA itself as providing liquidity 
“when other investors cannot or will 
not” (1980 FNMA Business Activities 
Report required by 24 CFR 81.22). In his 
letter to FNMA’s Chairman extending 
the temporary approval, the Secretary 
stated: 


I am concerned * * * that FNMA's second 
mortgage program does, in some ways, 
represent an expansion of activities into 
market areas not originally contemplated, the 
consequences of which upon private market 
forces in those areas cannot be fully 
assessed. I also am aware of your views 
regarding the desirability of deregulation of 
the secondary market to a degree comparable 
to that recently accomplished for primary 
lenders. As you know, I am not opposed to 
that concept, but in the case of FNMA I 
believe that to some extent it is inextricably 
bound with the degree and retention, and the 
purposes, of FNMA’s unique status and 
advantages as a sponsored, agency-status 
entity. 


The subject of FNMA’s second 
mortgage program received further 
Congressional consideration in 1983 
when the Senate Banking Committee 
considered the Secondary Mortgage 
Market Enhancement Act of 1983. As 
introduced, the bill contained no 
provision regarding FNMA’'s authority to 
purchase second mortgages but would 
have extended junior lien purchase 
authority without special restrictions to 
FHLMC. S. 1821, 97th Cong., 2d Sess. 
section 203. As reported by the 
Committee and thereafter passed by the 
Senate, the bill provided explicit 
authority to both FNMA and FHLMC to 
purchase second mortgages, on the 
following conditions: 

(1) The property is the principal 
residence of the mortgagor; 

(2) The proceeds of the loan were 
used to purchase the residence or to 
refinance only the remaining balance of 
a loan used to purchase the residence; 

(3) The commitment to purchase the 
loan is issued before October 1, 1985; 
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(4) For purposes of maximum dollar 
limitations, the second mortgage 
balance must be combined with the 
original amount of any other loan on the 
property then or previously held by the 
purchasing agency; 

(5) The maximum amount of the 
second mortgage loan shall not exceed 
$50,000 in the case of a one-family 
residence and $60,000 in the case of a 
two- to four-family residence; and 

(6) For loan-to-value ratio purposes, 
the second mortgage must be combined 
with all other indebtedness, senior or 
junior, secured by the property. S. 2040, 
97th Cong., 2d Sess. section 212. 

The Senate Banking Committee, 
commenting on this provision in its 
report, stated: 


The Committee considers this amendment 
to be consistent with the establishment of 
both Fannie Mae and Freddie Mac to foster a 
nationwide system of home finance. Second 
mortgages are becoming an increasingly 
important source of financing for 
homeownership. Many families are able to 
afford to purchase a home because it has an 
assumable first mortgage, but they often need 
a new second mortgage to complete the 
financing. The availability of affordable 
second mortgage funds makes it possible for 
others to sell their current homes so that they 
can buy new ones. In some areas of the 
country, large volumes of “creative 
financing” loans were originated during the 
recent period of high interest rates and will 
soon come due creating an urgent need for 
second mortgages. Since lenders are reluctant 
to originate loans that they cannot easily sell, 
the Committee bill would help ensure that 
there is an adequate nationwide second 
market for subordinate loans that are used 
for the specific purposes of purchasing or 
refinancing homes. (S. Rep. No. 293, 97th 
Cong., 1st Sess. 13 (1983).) 


Subsequently, a similar Secondary 
Mortgage Market Enhancement Act was 
introduced in the House. The House bill 
contains a second mortgage provision 
similar to that contained in the 1982 
House bill described above which 
contains no restrictions on the use of 
proceeds of the second mortgage loan 
but contains a sunset provision (October 
1, 1985) and requires approval by the 
Secretary. H.R. 4557, 98th Cong., ist 
Sess. section 204. In testifying before the 
House Banking Committee on this 
provision, the Chairman of the Board of 
FNMA stated: 


H.R. 4557 would simply confirm Fannie 
Mae's existing second mortgage program and 
grant broad new authority to Freddie Mac. - 
Fannie Mae now has authority to purchase 
all kinds of second mortgages, including 
specific statutory authority for home 
improvements and energy loans. Freddie 
Mac, however, can only purchase home 
improvement and energy loans. 

S. 2040, the Senate secondary market bill, 
contains second mortgage purchase authority 


for Fannie Mae, but it is much less desirable 
than the second mortgage provision in H.R. 
4557. S. 2040 would do two things to which 
we object: first, it imposes a specific use 
restriction; and, second, it contains a sunset 
(as does H.R. 4557). 

There are several strong reasons why our 
second mortgage authority should not be 
limited to home purchases (in addition to 
home improvement and energy loans already 
in the Charter Act): 

1. Equity seconds are one of the few ways 
most American families can tap their largest 
investment—a home—for necessary funds to 
finance a college education, unexpected 
medical expenses, etc. 

2. Fannie Mae needs as many short-term 
assets as it can acquire to restructure its 
balance sheet. The limitation in S. 2040 would 
reduce our potential purchases of seconds by 
80 percent. 

3. It is impossible to verify how 
homeowners use second mortgages, even 
with cumbersome warranties. 

During 1982, Fannie Mae purchased $1.6 
billion in seconds. That declined slightly to 
$1.4 billion in 1983. Second mortgage 
originations in 1983 totaled $36 billion, 
translating into a 4 percent Fannie Mae 
market share that year. The average dollar 
amount of the second mortgages purchased in 
1983 by Fannie Mae was $31,161, up slightly 
from $28,000 in 1982. Clearly, homeowners 
are not using seconds to extract the entire 
equity they have in a home. They are using it 
for home improvements, energy retrofitting 
and personal expenses like college tuition 
and unexpected medical bills. 

Access to home equity allows homeowners 
to meet these expenses without having to 
give up their lower interest first mortgages or 
incurring the high costs of refinancing. 
Without the liquid market in seconds we 
have developed, hard working, middle- 
income American families would not be able 
to use their home equity without refinancing 
or selling. I have heard absolutely no 
argument why American families should not 
have this benefit, and at the lowest possible 
cost. 

Lower rates on seconds are another benefit 
we have brought to the market. Before 1981, 
when we first began purchasing seconds, the 
typical interest rate charged on seconds was 
300 to 400 basic points above that on a first 
mortgage. This difference reflected the 
illiquid nature of seconds. Now, the spread 
between the first and second mortgages has 
diminished to 50 basic points. This, we 
believe, is largely due to the standardization 
and liquidity we have brought to the second 
mortgage market, even with a small share of 
that market. 

Fannie Mae has also provided the only 
market for seller seconds—allowing a home 
seller taking back a second to sell it to us. 
The National Association of Realtors can tell 
you how valuable this was during 1982. Very 
simply, we are the only company purchasing 
these loans. 

Another reason for not restricting our 
purchase of seconds is that Fannie Mae 
needs to purchase as many of these shorter 
term assets as possible to restructure its 
balance sheet. Second mortgages are an 
essential part of our self-help strategy. 
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Secretary Pierce recognized this when he 
approved our purchase of seconds in 1981 
and when he extended that authority in 
March, 1983. In extending our authority, he 
said: (t]he contribution of the second 
morigage program to the impression success 
of [Fannie Mae's] financial strategy. . . 
alone would be sufficient to warrant at least 
an extension of the approval previously 
granted.” 

And, we have run a very prudent program 
over the last two years that has improved the 
image of seconds as a financing vehicle. 
Default risk on these loans is very low 
because we impose a maximum 80% loan-to- 
value ratio, including the existing first 
mortgage. This practice has now spread 
throughout the market. 

Finally, a restriction on use would make 
the program less efficient and more intrusive 
by requiring consumer certifications of use, 
lender warranties or audit procedures. The 
doubtful benefits of these procedures would 
hardly offset the restricted financing 
alternatives to home buyers. (Statement of 
David O. Maxwell, February 1, 1984.) 


FNMA’s Chairman also recommeded 
that the Committee delete the sunset 
provision, stating, “A short term 
authorization of the program will mean 
uncertainties. These uncertainties may 
add a risk factor to the price for second 
mortgages that will increase costs to 
homeowners. These uncertainties would 
also make reasonable business 
planning, allocation of employees and 
other resources, and marketing efforts 
nearly impossible. No one can run a 
company effectively when major 
marketing efforts are subject to sudden 
termination.” 

At the date of this notice, the House 
Banking Committee has not completed 
action on the H.R. 4557. 

With the foregoing background in 
mind, the Department invites the 
submission of information relevant to 
the request for extension authority as 
well as comment on policy 
consideration. Information which would 
be revelant would include data on the 
impact of FNMA’s purchases of second 
mortgages since 1981 on primary lenders 
and on homebuyers and homeowners. 
Such data should include available 
evidence indicating the impact of 
FNMA’'s program or interest costs of 
second mortgages to borrowers as well 
as availability of second mortgage 
funds. Information also is requested 
regarding existing private sources of 
liquidity to second mortgages lenders 
(including lenders for housing purposes 
and for non-housing purposes) and the 
impact of FNMA's activities on such 
private sources. 

Comment is invited specifically on the 
principal issues referred to in this notice 
which are raised by the FNMA request, 
namely: 
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—Should FNMA’s authority to 
purchase second mortgages be 
extended? 

—Should restrictions be imposed on 
the use of proceeds of the second 
mortgage loan, such as those contained 
in the Senate bill? If so, what 
administrative requirements 
implementing such restrictions would be 
feasible for second mortgage originators 
as well as for FNMA? 

—Should a maximum dollar loan limit 
be imposed? Should the current 
statutory loan limits be applied to all 
indebtedness secured by the residence, 
or to the second mortgage and all senior 
mortgages, regardless of whether FNMA 
holds the senior mortgages? 

—Should approval of FNMA’s second 
mortgage purchase program continue to 
be limited in duration? If so, what 
criteria or other considerations would 
be relevant to a future choice of 
extending the authority or making it 
permanent, and should HUD gather 
specified information which would 
facilitate the making of this future 
decision? 

The above specifications of specific 
issues is not intended to limit the scope 
of comments that may be submitted in 
response to this solicitation. 


Dated: May 2, 1984. 

John J. Knapp, 

General Counsel. 

Appendix A 

Federal National Mortgage Association 

March 29, 1984. 

Hon. Samuel R. Pierce, Jr., 

Secretary of Housing and Urban 
Development, 451 Seventh Street, S. W., 
Room 10000, Washington, D.C. 20410 

Dear Mr. Secretary: On March 9, 1983, you 
granted an extension of your temporary 
approval of Fannie Mae's program for the 
purchase of conventional second mortgage 
loans. This extension will expire on 

September 30, 1984. We had requested that 

your temporary approval be made 

permanent, and we now renew that request. 

The conventional second mortgage will 
play a permanent role in the mortgage 
market. The reasons for only temporary 
approval have disappeared. Clearly, second 

mortgages provide more than just a 

temporary method for coping with short 

periods of high interest rates. They have 
become an integral part of the housing 


market, the tool which often makes the home, 


sale possible. Second mortgages also offer an 
access to home equity that is becoming a 
vital source of liquidity for the borrower. The 
ability to tap this equity has become an 
essential part of many homeowners’ financial 
planning. Future acces» to home equity 
provides a strong motivation for 
homeownership among first-time 
homebuyers. 

The need for second mortgage financing in 
home sales continues. Housing prices in most 


areas of the country have risen so high that a 
sizeable second mortgage is often the means 
for a prospective homebuyer, without the 
funds for a large cash downpayment, to 
assume an affordable first mortgage, and thus 
buy his or her house. Although interest rates 
for new first mortgages are lower than they 
were in 1981-1982, they remain high enough 
to make it difficult for many potential buyers 
to qualify for financing without assuming a 
first mortgage or benefiting from some sort of 
initial interest rate buydown. 

Second mortgages also provide a flexibile 
means of refinancing. During the 1980-82 
period of home mortgage credit stringency, 
many homebuyers entered into creative 
financing schemes which relied on balloon 
notes. As these notes now mature, they 
frequently are recycled through second 
mortgage financing. By this means, the 
homeowner preserves the existing first 
mortgage which he or she assumed at the 
time of home purchase. The new second 
mortgage refinances the balloon payment at a 
current rate to keep the total monthly 
payment affordable. 

Fannie Mae's purchase of second 
mortgages without restriction on the use of 
funds has made a Vital contribution to home 
mortgage liquidity. Since September 1981, we 
have purchased more than $3 billion of 
second mortgages. Our participation in the 
secondary market for second mortgages has 
added greatly to the market liquidity of these 
instruments and has contributed significantly 
to decreasing second mortgage yields. 

The delinquency experience in our second 
mortgage portfolio is approximately 5 
percent, which compares favorably with the 
FHA/VA first mortgage delinquency rate of 
approximately 7.4 percent and matches the 
delinquency experience of our conventional 
fixed-interest-rate first mortgage portfolio. 
We attribute this favorable experience to two 
things: we purchase seconds only from 
lenders experienced in second mortgages, 
and we limit the combined first and second 
mortgage amounts to 80 percent or less of 
value. 

We need to continue the second mortgage 
program to help put out recent financial 
success on a permanent footing . . . . We 
have discussed with you previously our 
strong effort to achieve a better maturity 
match. The second mortgage is a short-term 
asset which offsets the continuing drain on 
our earnings from long-term, low-yielding 
loans. This is a vital tool for an improved 
balance sheet. 

The current deregulation of financial 
institutions ties the mortgage market more 
and more to the capital markets. Mortgage 
rates are no longer subsidized, and as a result 
long-term mortgage rates are higher for 
homebuyers. The “affordability gap” still 
exists, making it more difficult for buyers and 
sellers of homes. The market clearly requires 
the added liquidity and downward-yield 
influence provided by our second mortgage 
activity. We need this important tool for our 
financial future. 

We will appreciate your prompt response 
to this request, and will be pleased to provide 
any information you may desire. 
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Sincerely, 
David O. Maxwell, 
Chairman of the Board. 
[FR Doc. 63-12315 Filed 54-84; 8:45 am] 
BILLING CODE 4210-32-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


Proposed Land Classifications 


AGENCY: Bureau of Land Management, 
Interior. . 
ACTION: Proposed Land Classifications 
for Recreation and Public Purposes 
Lease CA-13781 to the City of San 
Diego, California. 


summanry: Notice is hereby given of a 
proposal to classify the lands described 
below for disposal through lease under 
the Recreation and Public Purposes Act 
of June 14, 1926, as amended (43 U.S.C. 
869 et seq.), and the regulations issued 
thereunder. The Bureau of Land 
Management is proposing the 
classification of 2172.75 acres of public 
land as suitable and 40 acres of public 
land as unsuitable for lease under the 
Act. Suitability was determined by the 
application of criteria under 43 CFR 2410 
and 43 CFR 2430. When the 
classification is finalized, the 
application on suitable lands may be 
processed. 

The following described public land 
has examined and found suitable for 
lease under the Recreation and Public 
Purposes Act of June 14, 1926, as 
amended (43 U.S.C. 869 U.S.C. 869 et 
seq.), and the regulations issued 
thereunder: 


San Bernardino Meridian, San Diego County, 
California 
T.12S., R. 1 W., 
Sec. 23: E¥2SE%; 
Sec. 24: EZNW'%, SW%; 
Sec. 25: Lots 1, 2, 3, 4, 5, 6, 8, S¥2NE%; 
Sec. 27: NE4ANE%; 
T.128.,R8.1E., 
Sec. 29: NEANW%, S2NW%, SW%; 
Sec. 30: Lots 2, 3, 4, SEANE%, E“XSW%, 
SE%; 
Sec. 31: Lot 1, NANE%, NE“NW%, 
SE%SE%:; 
Sec. 32: N4ZNW%, SW%SW%. 
T.138.,R.1E., 
Sec. 6: Lots 1, 2, 3, 4, SW%NE%, N%SE%. 


Containing 2172.75 acres, more or less. 


This decision is based on the 
following reasons: 

The City of San Diego, California has 
expressed an interest in and 
demonstrated a need for a Recreation 
and Public Purposes lease on the 
described land for open space- 
recreational uses. The land is not of 
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national significance. The land is 
valuable for public purposes and is 
considered chiefly valuable for public 
purposes (43 CFR 2430.2(b)) and is 
suitable for use by a local governmental 
entity through transfer to a non-Federal 
interest in a transaction which will 
benefit a local governmental program 
(43 CFR 2430.4(a)). The proposed use 
involves non-profit activities and it is 
determined by the Authorized Officer 
that the provisions of the Act will 
additionally ensure the continued use of 
land while carrying out the purposes of 
the Act (43 CFR 2430.4(c)). This 
classification would be consistent with 
the criteria set forth in 43 CFR 2410.1(a)— 
(d). The classification of the land for 
public purposes is consistent with a 
Federal program (The Good Neighbor 
Program) in accordance with 43 CFR 
2410.1(d). 

The following described public land 
remaining from the amended subject 
application has been examined for 
classification and found unsuitable for 
lease under the Recreation and Public 
Purposes Act of June 14, 1926, as 
amended (43 U.S.C. 869 et seq.), and the 
regulations issued thereunder: 


San Bernardino Meridian, San Diego County, 
California 
T.12S., R. 2E., 

Sec. 26: NW%NW %. 

Containing 40 acres, more or less. 


This land, also called the Lake 
Sutherland Watershed—Open Space 
Area in the application, is hereby 
classified as unsuitable because the 
actual proposed use (as undeveloped, 
watershed land) is inappropriate to 
application and use under the Act of 
June 14, 1926, as amended, (43 U.S.C. 869 
et seq.). Additionally, there is no 
established or definitely proposed 
project for a specified use of the land as 
required by 43 CFR 2741.3(b) and 43 CFR 
2741.4(a). 

Classification of the land under the 
provisions of the above-cited Recreation 
and Public Purposes Act of June 14, 1926, 
as amended, and the regulations issued 
thereunder will segregate it from all 
appropriation, including location under 
the mining laws except as to 
applications under the mineral leasing 
laws and applications under the 
Recreation and Public Purposes Act. 
DATE: Comment period ends June 21, 
1984. 

AppreESS: Send comments, suggestions 
or protests to: District Manager, 
California Desert District, Bureau of 
Land Management, 1695 Spruce Street, 
Riverside, California 92507. 

FOR FURTHER INFORMATION CONTACT: 
Information related to this Recreation 


and Public Purposes application, 
including the environmental 
assessment/land report, terms and 
conditions and special stipulations that 
will be included in the lease, is available 
for review at the California Desert 
District Office, 1695 Spruce Street, 
Riverside, California 92507. 
SUPPLEMENTARY INFORMATION: 
Classification of these lands to the City 
of San Diego, California under the 
provisions of the above-cited authority 
segregates them from all appropriations, 
includng locations under the mining 
laws, except as to applications under 
the Mineral Leasing Laws and 
applications under the Recreation and 
Public Purposes Act. 

This Recreation and Public Purposes 
application is consistent with Bureau of 
Land Management and local 
governmental policies and planning. 

Petition for classification CA-13781 is 
approved as to the lands found suitable 
above. 

Name of petitioner: City of San Diego, 
California. 

Type of petition: Recreation and 
Public Purposes under the Act of June 
14, 1926, as amended. 


Dated: April 27, 1984. 
Gerald E. Hillier, 
District Manager, California Desert District. 
[FR Doc. 84-12153 Filed 54-84; 8:45 am] 
BILLING CODE 4310-40-M 


Proposed Land Classifications 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Proposed Land Classifications 
for Recreation and Public Purposes 
Lease CA-13059 to the County of San 
Diego, California. 


SUMMARY: Notice is hereby given of a 


proposal to classify the lands described 
below for disposal through lease under 
the Recreation and Public Purposes Act, 
as amended. The Bureau of Land 
Management is proposing the 
classification of 6334.82 acres of public 
lands as suitable for lease under the 
Act. Suitability was determined by the 
application of criteria under 43 CFR 
Parts 2410, 2430, 2741 and 2912. When 
the classification is finalized, the 
application on suitable lands may be 
processed. 


Classification Decision 


The following described public land 
has been examined and found suitable 
for lease under the Recreation and 
Public Purposes Act of June 14, 1926, as 
amended (43 U.S.C. 869 et seq.), and the 
regulations issued thereunder (43 CFR 
2740 and 2912): 
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San Bernardino Base Meridian San Diego 
County, California 
T.185S.,R.1E., 

Sec. 18: SE4ANW%4, SE% 

Sec. 1: Lot 1, N¥2, NE4SW%, N4%2SE%, 
SE%SE% 

Sec. 2: Lot 1, NY¥2NE%, SE%ANE% 

Sec. 3: Lots 2-4 (inclusive), SW*%4NE%, 
NW%NW, S4NW%, N“YSW% 

Sec. 4: Lot 1, NE%, N4%2SE% 

T.14S.,,R.1E., 

Sec. 25: Lots 5-11 (inclusive), SW%NE%, 
S%SW%, E%SE% 

Sec. 33: SE%ANE%, E¥%SE% 

Sec. 34: Lots 2, 4-13 (inclusive), NE%SW %, 
N%2SE% 

Sec. 35: Lots 1-15 (inclusive) 

Sec. 36: Lots 1-18 (inclusive) 

T.13S.,R.2E., 

Sec. 15: N4YSW%, SW%SW% 

Sec. 19: Lots 6-8 (inclusive), E42NE% 
Sec. 20: Lots 1-5 (inclusive), S¥2NE%, 
SE%“ZNW*%, W%YNW%, E%SE% 

Sec. 21: N4NE%, SW%NE%, NE“SW%, 
S%SW%, NW%4SE%, S%SE% 

Sec. 28: Lots 2-4 (inclusive), NE%, 
N%*NW%, SEXZNW%, N*2SE%, 
SE“SE% 

Sec. 29: Lot 1, N¥2NE% 

Sec. 33: Lots 1, 2 

T.11S.,R.1E.,, 
Sec. 7: Lots 1-3 (inclusive), E¥“2NW% 
T.11S., R.1 W., 

Sec. 11: Lots 1-3 (inclusive), 7-10 
(inclusive), 13-16 (inclusive) 

Sec. 12: All 

Sec. 13: W42NE%, NW%SE% 

Sec. 14: Lot 1-5 (inclusive), 8 

Sec. 15: Lot 4 


Containing 6334.82 acres, more or less. 
This decision/notice is based on the 
following reasons: The County of San 
Diego, Parks and Recreation 
Department, has applied for the lease, 
with option to purchase, of these lands 
to satisfy a demonstrated need for 
increased public recreation 
opportunities as part of the county parks 
system. 

The land is physically suitable and 
adaptable for the proposed uses for 
which they are classified (43 CFR 
2410.1(a)). 

All present and potential uses and 
users were considered with minimal 
disturbance to or dislocation of existing 
users foreseen (43 CFR 2410.1(b)). 

The classification is consistent with 
local governmental programs, planning, 
zoning and regulations which are also 
consistent with Federal programs (Good 
Neighbor Program), policies (BLM 
Southern California disposal policy) and 
uses (43 CFR 2410.1(c) and (d)). 

The lands are not of national 
significance. The lands are found 
suitable and valuable for public 
purposes. As the lands are valuable for 
public purposes, they are considered 
chiefly valuable for public purposes (43 
CFR 2430.12(b)). 
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The lands are also suitable for 
classification for urban or suburban 
purposes (e.g., outdoor recreational 
opportunities) as they are already 
embraced or otherwise bordered by 
communities, county limits or private 
developments (43 CFR 2430.3(a)), . 
disposal is consistent with local 
comprehensive plans and the views of 
local government (43 CFR 2430.3(c)), and 
the Authorized Officer has determined 
that disposal through an R&PP lease 
would best serve the development of the 
land (43 CFR 2430.3({d)). The lands are 
suitable for use by a government entity 
for some noncommercial and 
nonindustrial government project 
(county parks and recreation) and for 
transfer to a non-federal interest in the 
transaction that will benefit a Federal 
(Good Neighbor, Southern California 
disposal policy) or local government 
(county parks and recreation) program 
(43 CFR 2430.4{a)). 

The lands will be used for non-profit 
activities and the provisions of the Act 
would ensure the continued use of the 
land, while carrying out the purposes of 
the Act (43 CFR 2430.4{c)). 

Classification of the land under the 
provisions of the above-cited Recreation 
and Public Purposes Act of June 14, 1926, 
as amended and the regulations issued 
thereunder will segregate it from all 
appropriation, including location under 
the mining laws except as to 
applications under the mineral leasing 
laws and applications under the 
Recreation and Public Purpose Act, as 
amended (43 CFR 2912.1-1(g)). 


DATE: Comment period ends June 21, 
1984. 


ADDRESS: Send comments, suggestions 
or protest to: District Manager, 
California Desert District, Bureau of 
Land Management, 1695 Spruce Street, 
Riverside, California 92507. 


FOR FURTHER INFORMATION CONTACT: 
Information related to this Recreation 
and Public Purposes Application, 
including the environmental 
assessment/land report, terms and 
conditions and special stipulations that 
will be included in the lease is available 
for review at the California Desert 
District Office, 1695 Spruce Street, 
Riverside, California 92507. 


SUPPLEMENTARY INFORMATION: 
Classification of these lands to the 
County of San Diego, Parks and 
Recreation Department under the 
provisions of the above-cited authority 
segregates them from all appropriations, 
including locations under the mining 
laws, except as to applications under 
the Minerals Leasing Laws and 


applications under the Recreation and 
Public Purposes Act. 

This Recreation and Public Purposes 
application is consistent with Bureau of 
Land Management policies and planning 
and has been discussed with the State 
and local officials. 

Petition for classification CA—13059 is 
approved as to the lands described 
above. 

Name of Petitioner: County of San 
Diego, California Parks and Recreation 
Department. 

Type of Petition: Recreation and 
Public Purposes under the Act of June 
14, 1926, as amended. 


Dated: April 27, 1984. 
Gerald E. Hillier, 
District Manager, California Desert District. 
[FR Doc. 84-12154 Filed 54-84; 8:45 am] 
BILLING CODE 4310-40-M 


[OR 17295 (Wash.)] 


Washington; Termination of Proposed 
Disposal Classification 


Correction 


In FR Doc. 84-8935 appearing on page 
13435 in the issue of Wednesday, April 
4, 1984, make the following correction: In 
the second column, under “Willamette 
Meridian”, line six, “SW%, and SW%;” 
should read “SW%, and SE%;”. 


BILLING CODE 1505-01-M 


INTERSTATE COMMERCE 
COMMISSION 


Agricultural Cooperative; Intent to 
Perform Interstate Transportation for 
Certain Nonmembers 


Date: May 2, 1984. 


The following Notices were filed in 
accordance with section 10526(a)(5) of 
the Interstate Commerce Act. These 
rules provide that agricultural 
cooperatives intending to perform 
nonmember, nonexempt, interstate 
transportation must file the Notice, Form 
BOP 102, with the Commission within 30 
days of its annual meetings each year. 
Any subsequent change concerning 
officers, directors, and location of 
transportation records shall require the 
filing of a supplemental Notice within 30 
days of such change. 

The name and address of the 
agricultural cooperative (1) and (2), the 
location of the records (3), and the name 
and address of the person to whom 
inquiries and correspondence should be 
addressed (4), are published here for 
interested persons. Submission of 
information which could have bearing 
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upon the propriety of a filing should be 
directed to the Commission's Office of 
Compliance and Consumer Assistance, 
Washington, D.C. 20423 The Notices are 
in a central file, and can be examined at 
the Office if the Secretary, Interstate 
Commerce Commission, Washington, 
D.C. 


(1) Rainbow Farms Cooperative 
Association 


(2) 436 Daves Road, York, SC 29745 


(3) 436 Daves Road, York, SC 29745 

(4) Brenda M. Carpenter, P.O. box 10851, 
Rock Hill, SC 29731 

James H. Bayne, 

Secretary. 


[FR Doc. 84~12207 Filed 5-4-4; 6:45 am} 
BILLING CODE 7035-01-M 


[Finance Docket No. 30459] 


Chicago and North Western 
Transportation Company—Trackage 
Rights Exemption—Over Burlington 
Northern Railroad Company; 
Exemption 


Chicago and North Western 
Transportation Company (C&NW) has 
filed a notice of exemption for trackage 
rights over the Burlington Northern 
Railroad Company (BN) Grassy Point 
Bridge between Duluth, MN, and 
Superior, WI, and to simultaneously 
discontinue its trackage rights over BN’s 
St. Louis Bay Bridges between the same 
two cities. The St. Louis Bay Bridges are 
scheduled for demolition. 

This joint project is a relocation of a 
line of railroad which does not disrupt 
service to shippers and falls within the 
class of transactions identified at 49 
CFR 1180.2(d) which the Commission 
has found to be exempt under 49 U.S.C. 
10505. 

As a condition to use of this 
exemption, any employees affected by 
the trackage rights agreement shall be 
protected pursuant to Norfolk and 
Western Ry. Co.—Trackage Rights— 
BN, 354 1.C.C. 605 (1978), as modified by 
Mendocino Coast Ry., Inc.—Lease and 
Operate, 360 I.C.C. 653 (1980). 

This notice is effective upon 
publication. 

Decided: April 30, 1984. 


By the Commission, Heber P. Hardy, 
Director, Office of Proceedings. 


James H. Bayne, 
Secretary. 


[FR Doc. 84-12206 Filed 54-84; 8:45 am] 
BILLING CODE 7035-01-M : 
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[Ex Parte No. 454] 


Petition for Determination of Maximum - 


Reasonableness Guidelines for Non- 
Coal Commodities 


AGENCY: Interstate Commerce 
Commission. 

ACTION: Notice of Denial of Petition to 
Institute Rulemaking. 


SUMMARY: The National Industrial 
Transportation League has filed.a 
petition seeking institution of a 
rulemaking proceeding to establish 
maximum rate reasonableness 
guidelines for commodities other than 
coal. The Commission is now studying 
methodologies for applying statutory 
standards to the determination of the 
maximum reasonableness of railroad 
rates on coal in Ex Parte No. 347 (Sub- 
No. 1), Coal Rate Guidelines— 
Nationwide. The decision as to how to 
proceed to develop reasonableness 
standards for commodities other than 
coal is one that can better be made after 
a final decision in that proceeding has 
been reached. To institute a general 
proceeding at this time, as petitioner 
requests, would be premature and is not 
necessary, and the failure to take the 
action,requested would not continue 
practices that are inconsistent with the 
public interest or are not in accordance 
with the applicable statutes. 

FOR FURTHER INFORMATION CONTACT: 
Louis E. Gitomer, (202) 275-7245. 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's full decision in Ex 
Parte No. 454, Petition for Determination 
of Maximum Reasonableness 
Guidelines for Non-Coal Commodities 
(not printed, served May 3, 1984. To 
purchase a copy of this decision write to 
T.S. InfoSystems, Inc., Room 2227, 
Interstate Commerce Commission, 
Washington, D.C. 20423, or call 289-4357 
(D.C. Metropolitan-area) or toll free (800) 
424-5403. 

This action will not significantly affect 
the quality of the human environment, 
conservation of energy resources or a 
substantial number of small entities. 


Authority: 5 U.S.C. 559; 49 U.S.C. 10321. 

Decided: May 1, 1984. 

By the Commission, Chairman Taylor, Vice 
Chairman Andre, Commissioners Sterrett and 
Gradison. Vice Chairman Andre concurred in 
the result. Commissioner Sterrett dissented 
with a separate expression. 

James H. Bayne, 
Secretary. 
Commissioner Sterrett, dissenting: 

Basic fairness to all captive rail shippers 
requires that maximum rate guidelines for 
non-coal commodities be considered 
simultaneously with guidelines applicable to 


rates on coal. As I indiciated in my dissent to 
the Commission's February 1983 decision in 
Ex Parte No. 347 (Sub-No. 1), Coal Rate 
Guidelines—Nationwide, “Whatever rate 
guidelines we ultimately adopt for captive 
coal traffic are extremely likely to be the rate 
guidelines we will adopt for all rail captive 
traffic.” Thus, any ex post facto proceeding 
will be inadequate to rectify the 
disadvantages to non-coal shippers caused 
by the Commission's failure to consider 
maximum rate guidelines for non-coal 
commodities in tandem with those applicable 
to coal. 

I am especially troubled by the 
Commission's decision to postpone 
consideration of non-coal rate guideline 
issues because of my continuing skepticism 
about the guidelines proposed in the 
Commission's decision in Ex Parte No. 347 
(Sub-No. 1), supra. In my dissent to that 
decision I questioned whether the proposal 
was fair either to shippers or to carriers. I 
also questioned whether the Commission 
should be attempting to substitute a 
mechanical formula for the exercise of 
Commission discretion, which, in my opinion, 
is mandated by the subjective rates 
standards set forth in the statute. My 
skepticism about the Commission's proposal 
has not abated. I continue to believe that the 
proposed guidelines are too heavily weighted 
against captive shippers. Particularly under 
these circumstances, I am convinced that 
non-coal rail users should not be forced to 
present their case after the Commission has 
resolved the basic economic issues in another 
proceeding. 

Finally, while I am opposed to any 
unnecessary delay in further Commission 
action on the proposal set forth in Ex Parte 


. No. 347 (Sub-No. 1), supra, I would not 


sacrifice fairness for the sake of expediency. 
Non-coal shippers have a right to be heard, 
and to be heard before the Commission 
finalizes its guidelines for maximum coal rail 
rates. 

(FR Doc. 84—12205 Filed 5-4-84; 8:45 am] 

BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 
Attorney General 


Voting Rights Act Certification; 
Edgecombe County, N.C. 


In accordance with section 6 of the 
Voting Rights Act of 1965, as amended, 
42 U.S.C. 1973d, I hereby certify that in 
my judgment the appointment of 
examiners is necessary to enforce the 
guarantees of the Fifteenth Amendment 
to the Constitution of the United States 
in Edgecombe County, North Carolina. 
This county is included within the scope 
of the determination of the Attorney 
General and the Director of the Census 
made on August 6, 1965, under section 
4(b) of the Voting Rights Act of 1965 and 
published in the Federal Register on 
August 7, 1965 (30 FR 9897). 


Dated: May 3, 1984. 
D. Lowell Jensen, 
Acting Attorney General of the United States. 
[FR Doc. 84-12435 Filed 54-84; 10:44 am] 
BILLING CODE 4410-01-M 


MERIT SYSTEMS PROTECTION 
BOARD 


Review of the Significant Actions of 
the Office of Personnel Management 
During 1983 


AGENCY: Merit Systems Protection 
Board. 


ACTION: Notice of review of the 
significant actions of the Office of 
Personnel Management during 1983. 


SUMMARY: 5 U.S.C. 1209(b) requires the 
Board to review annually the 
“significant actions” of the Office of 
Personnel Management (OPM) and 
report to the Congress and the President 
on whether those actions are in accord 
with merit system principles and free 
from prohibited personnel practices. The 
board is now commencing its review of 
OPM significant actions during 1983. 
This Notice explains the board’s study 
and invites public comment on OPM 
programs during Calendar Year 1983. 


DATE: Comments must be received on or 
before June 4, 1984. 


ADDRESS: Comments should be made in 
writing, and sent to the Office of Merit 
Systems Review and Studies, Merit 
Systems Protection Board, Room 836, 
1120 Vermont Avenue, NW., 
Washington, D.C. 20419, Attention: 
Dennis L. Little, Director, Office of Merit 
Systems Review and Studies. 


FOR FURTHER INFORMATION CONTACT: 
Judith James, Office of Merit Systems 
Review and Studies, Room 836, Merit 
Systems Protection Board, 1120 Vermont 
Avenue, NW., Washington, D.C. 20419, 
(202) 653-6066. 


SUPPLEMENTARY INFORMATION: (a) 
Background. The Civil Service Reform 
Act of 1978 established a series of 
positive merit principles and prohibited 
personnel practices to govern the 
conduct of personnel management in the 
Federal Government (5 U.S.C. 2301 and 
2302). The Merit Systems Protection 
Board is responsible for protecting the 
public interest in a civil service 
administered in accord with these merit 
objectives and free from improper 
practices. The Board does this by 
adjudicating employee appeals, acting 
on actions brougnt by the Special 
Counsel, conducting special studies of 
the civil service and other merit 
systems, and reviewing the regulations 
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and significant actions of OPM. The 
Office of Merit Systems Review and 
Studies (MSRS) has principal 
responsibility within the board for merit 
systems studies and OPM Oversight, 
including the annual report on OPM’s 
significant actions. 

(b) What is a “Significant Action” 
Report? The law allows the board 
substantial discretion to determine 
which actions of OPM are “significant” 
to the merit system in any given year. In 
exercising its discretion as to which 
actions of OPM it will report on, the 
board's first priorities are: 

(1) To examine any OPM policy or 
program which might conflict with one 
of the statutory merit principles or cause 
the commission of a prohibited 
personnel practice; 

(2) To evaluate the extent to which 
other major decisions made or actions 
taken by OPM are in accord with and 
promote the merit principles; and 

(3) To consider technical questions of 
personnel management, budget 
questions, or questions relating to 
internal OPM administration only to the 
extent that they are relevant to making 
judgments on the broader merit systems 

_issues described above. 

(c) Public Comment on 1983 OPM 
Actions. The board invites any 
interested person or organization to 
comment on: 

(1) Which actions of the OPM during 
Calendar Year 1983 were “significant” 
for the merit system; and, 

(2) Whether those actions were in 
accord with the merit systems principles 
and free from prohibited personnel 
practices. 

(d) Although comments are invited on 
any action taken by OPM during 1983, 
comments should be germane to the 
Board's mandate as described in (b) 
above. In addition, the Board invites 
comments on the following: 

(1) Personnel Management 
Evaluations. In October, 1983 OPM 
redesigned its method of conducting 
personnel management evaluations. The 
stated purpose of this change is to 
enable OPM to make Government-wide 
decisions based on statistically sound 
data collected from a random sample of 
agency installations. The Board invites 
comment on the effect of OPM’s new 
personnel management evaluation 
system on agency resources, merit 
principles, and Government-wide 
personnel policymaking. 

(2) Schedule B Authority. OPM 
instituted a new Schedule B authority 
described in 5 CFR 213.3202 as an 
interim replacement for recruiting, 
formerly done under the Professional 
and Administrative Career Examination 
(PACE). The Board invites comment on 


the operation of these new appointment 
procedures during 1983. What impact, if 
any, have these new procedures had on 
candidates for Federal jobs and agency 
personnel programs? How have they 
contributed to the merit principle goal of 
“selection and advancement solely on 
the basis of relative ability, knowledge, 
and skills after fair and open 
competition which assures that all 
receive equal opportunity?” 

(3) Merit Pay. The Board's 1982 report 
on OPM Significant Actions identified 
the lack of sufficient funds to motivate 
merit pay employees as one of the 
problems with the merit pay program. 
The Board intends to follow-up on how 
well the 1983 merit pay distribution 
satisfied the merit principle goal that 
“appropriate incentives and recognition 
should be provided for excellence in 
performance.” 

(4) Delegation of Examining 
Authority. Section 1104 of the Civil 
Service Reform Act of 1978 authorizes 
the Director of OPM to delegate 
examining authority for competitive 
examinations to agency heads. In 
March, 1982 the OPM Director 
announced, via FPM Letter 331-7, that 
examining authorities for entry, mid, 
and senior level occupations common to 
agencies would be withdrawn over a 
three-year period. The Board invites 
comments on the effect of the 
withdrawal of delegated examining on 
agency personnel operations. 

(5) Senior Executives Service (SES). 
The SES is currently undergoing the 
five-year review mandated by the Civil 
Service Reform Act of 1978. The Board 
discussed the SES in its Report on the 
Significant Actions of OPM During 1982 
and plans to include the SES in the 1983 
report. The Board welcomes comments 
on the effect of the SES on the 
Government's ability to recruit and 
retain highly competent executives. The 
Board also welcomes comments on 
other SES areas. 

(e) The Board will protect the identity 
of persons submitting comments and the 
confidentiality of such comments to the 
extent permitted by law. 

Dated: April 30, 1984. 

For the Board. 

Herbert E. Ellingwood, 
Chairman. 

{FR Doc. 64-1221 Filed 5-4-84; 6:45 am) 
BILLING CODE 7400-01-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


Dance Advisory Panel; Meeting 


Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
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L. 92-463), as amended, notice is hereby 
given that a meeting of the Dance 
Advisory Panel (Dance/Film/Video 
Section) to the National Council on the 
Arts will be held on May 23-25, 1984, 
from 9:00 a.m.—5:30 p.m. in room 716- 
718 of the Nancy Hanks Center, 1100 
Pennsylvania Avenue, NW., 
Washington, D.C. 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13, 1980, these sessions will be 
closed to the public pursuant to 
subsections (c)(4), (6) and 9(b) of section 
552b of Title 5, United States Code. 

Further information with reference to 
this meeting will be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
D.C. 20506, or call (202) 682-5433. 


Dated: May 1, 1984. 
John H. Clark, 
Director, Office of Council and Panel 
Operations, National Endowment for the Arts. 
[FR Doc. 84~12156 Filed 5~4-84; 8:45 am] 
BILLING CODE 7537-01-M 


Expansion Arts Advisory Panel; 
Meeting 


Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Expansion 
Arts Advisory Panel (Expansion Arts 
Organizations—Interdisciplinary Arts 
Activities Section) to the National 
Council on the Arts will be held on May 
23-24, 1984, in room 714 of the Nancy 
Hanks Center, 1100 Pennsylvania 
Avenue, NW., Washington, D.C. 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation of applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13, 1980, these sessions will be 
closed to the public pursuant to 
subsections (c)(4), (6) and 9(b) of Section 
552b of Title 5, United States Code. 
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Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
D.C. 20506, or call (202) 682-5433. 

Dated: May 1, 1984. 

John H. Clark, 

Director, Office of Council and Panel 
Operations, National Endowment for the Arts. 
[FR Doc. 84-12155 Filed 54-84; 8:45 am] 

BILLING CODE 7537-01-M 


Expansion Arts Advisory Panel; 
Meeting 


Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act (Pub.L. 
92-463), as amended, notice is hereby 
given that a meeting of the Expansion 
Arts Advisory Panel (Challenge Section) 
to the National Council on the Arts will 
be held on May 25, 1984, from 9:00 
a.m.—5:30 p.m. in room 714 of the Nancy 
Hanks Center, 1100 Pennsylvania 
Avenue, NW., Washington, D.C. 20506. 

This meeting is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13, 1980, these sessions will be 
closed to the public pursuant to 
subsections (c)(4), (6) and 9(b)-of section 
552b of Title 5, United States Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
D.C. 20506, or call (202) 682-5433. 


Dated: May 1, 1984. 
John H. Clark, 
Director, Office of Council and Panel 
Operations, National Endowment for the Arts. 
[FR Doc. 84-12157 Filed 54-84; 8:45 am] 
BILLING CODE 7537-01-M 


NATIONAL SCIENCE FOUNDATION 


Advisory Panel for Biophysics 
Program; Meeting 


In accordance with the Federal 
Advisory Committee Act, Pub. L. 92-463, 
as amended, the National Science 
Foundation announces the following 
meetings: 

Name: Advisory Panel for Biophysics. 

Date and Time: May 24 and 25, 1984, 9:00 
a.m. to 5:00 p.m. each day. 


Place: Room 338, National Science 
Foundation, 1800 G St., NW., Washington, 
D.C. 20550. 

Type of Meeting: Closed. 

Contact Person: Dr. Arthur Kowalsky, 
Program Director, Biophysics Program, Room 
329, National Science Foundation, 
Washington, D.C. 20550. 

Purpose of Advisory Panel: To provide 
advice and recommendations concerning 
support for research in Biophysics Program. 

Agenda: To review and evaluate research 
proposals as part of the selection process for 
awards. 

Reason for Closing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including technical 
information, financial data, such as salaries 
and personal information concerning 
individuals associated with the proposals. 
These matters are with exemptions (4) and 
(6) of 5 U.S.C. 552b(c), Government in the 
Sunshine Act. 

Authority to Close Meeting: This 
determination was made by the Committee 
Management Office pursuant to provisions of 
Section 10(d) of Pub. L. 92-463. The 
Committee Management Officer was 
delegated the authority to make such 
determinations by the Director, NSF, on July 
6, 1979. 

Dated: May 2, 1984. 

M. R. Winkler, 

Committee Management Coordinator. 
(FR Doc. 84-12273 Filed 5~4-84; 8:45 am} 

BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Documents Containing Reporting or 
Recordkeeping Requirements; Office 
of Management and Budget Review 


AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Notice of the Office of 
Management and Budget review of 
information collection. 


sumMARY: The Nuclear Regulatory 
Commission has recently submitted to 
the Office of Management and Budget 
(OMB) for review the following proposal 
for the collection of information under 
the provisions of the Paperwork 
Reduction Act (44 U.S.C. Chapter 35). 

1. Type of submission, new, revision 
or extension: New. 

2. The title of the information 
collection: 10 CFR Part 74—Material 
Control and Accounting of Special 
Nuclear Material, and Acceptance 
Criteria for the LEU Reform 
Amendments. 

3. The form number if applicable: Not 
applicable. 

4. How often the collection is 
required: Submission of the material 
contro! and accounting plan is a one- 
time requirement. Specified inventory 
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and material status reports are required 
annually or semiannually. Other reports 
are submitted as events occur. 

5. Who will be required or asked to 
report: Persons licensed under 10 CFR 
Parts 70 or 72 who possess and use 
certain forms and quantities of special 
nuclear material of low strategic 
significance. 

6. An estimate of the number of 
responses: 17. 

7. An estimate of the total number of 
hours needed to complete the 
requirement or request: 14,964. 

8. An indication of whether Section 
3504(h), Pub. L. 96-511 applies: Not 
applicable. 

9. Abstract: 10 CFR Part 74 establishes 
requirements for material control and 
accounting of special nuclear material of 
low strategic significance at fixed sites 
and for documenting the transfer of 
special nuclear material. 

Copies of the submittal may be 
inspected or obtained for a fee from the 
NRC Public Document Room, 1717 H 
Street, NW., Washington, DC 20555. 

Comments and questions should be 
directed to the OMB reviewer, 
Jefferson B. Hill, (202) 395-7340. 

The NRC Clearance Officer is 
R. Stephen Scott, (301) 492-8585. 


Dated at Bethesda, Maryland, this ist day 
of May 1984. 

For the Nuclear Regulatory Commission. 
Patricia G. Norry, - 
Director, Office of Administration. 


[FR Doc. 84-12236 Filed 5~4-84; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-460CPA; WPPSS Nuclear 
Project No. 1] 


Washington Public Power Supply 
System, et al.; Reconstitution of 
Atomic Safety and Licensing Appeal 
Board 


Notice is hereby given that, in 
accordance with the authority conferred 
by 10 CFR 2.787(a), the Chairman of the 
Atomic Safety and Licensing Appeal 
Panel has reconstituted the Atomic 
Safety and Licensing Appeal Board for 
this construction permit amendment 
proceeding. As reconstituted, the Appeal 
Board for this proceeding will consist of 
the following members: Gary J. Edles, 
Chairman; Dr. W. Reed Johnson; Dr. 
Reginald L. Gotchy. 


Dated: May 1, 1984. 
C. Jean Shoemaker, 
Secretary to the Appeal Board. 


[FR Doc. 64-12235 Filed 5-4-84; 8:45 am] 
BILLING CODE 7590-01-M 
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SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 13911; 812-5794] 


Merrill Lynch Institutional Fund Inc., et 
al.; Application for an Order 


April 27, 1984. 

Notice of hereby given that Merrill 
Lynch Institutional Fund Inc. (the 
“Institutional Fund”), Merrill Lynch 
Government Fund Inc. (the 
“Government Fund”) and Merrill Lynch 
Institutional Tax-Exempt Fund (the 
“Tax-Exempt Fund”) (sometimes 
referred to collectively as the “Funds” or 
“Applicants”), 125 High Street, Boston, 
Massachusetts 02110, filed an 
application on March 8, 1984, and an 
amendment thereto on April 16, 1984, for 
an order of exemption pursuant to 
Section 6{(c) of the Investment Company 
Act of 1940 (“Act"), declaring that 
Charles C. Cabot, Jr., a director of the 
Funds, shall not be deemed to be an 
“interested person” or the Funds, the 
investment adviser of the Funds or the 
principal underwriter for the Funds 
within the meaning of Section 2(a)(19) of 
the Act by reason of his being a partner 
of the law firm of Sullivan & Worcester. 
All interested persons are referred to the 
application on file with the Commission 
for a statement of the representations 
contained therein, which are 
summarized below, and to the Act for 
the text of the applicable statutory 
provisions. 

The application states that the Funds 
are no-load, diversified, open-end 
investment companies registered under 
the Act. The Government Fund and the 
Institutional Fund are incorporated 
under the laws of the State of Maryland. 
The Tax-Exempt Fund is organized as a 
Massachusetts business trust. 

According to the application, both the 
Institutional Fund and the Government 
Fund have an investment advisory 
agreement with Fund Asset 
Management, Incorporated (““FAMI”), a 
wholly-owned subsidiary of Merrill 
Lynch Asset Management, Inc. 
(“MLAM”), which is a wholly-owned 
subsidiary of Merrill Lynch & Co., Inc., a 
publicly-held corporation. The Tax- 
Exempt Fund has entered into a 
management agreement with FAMI. 
According to the application, FAMI is 
reponsible for making investment 
decisions for the Funds and for the 
placement of portfolio transactions, 

The application states that the Funds 
have no obligation to deal with any 
dealer or group of dealers in the 
execution of transactions in portfolio 
securities but that it is the policy of the 
Funds to obtain the best net results 


taking into account the relevant factors. 
According to the application, in addition 
to the Funds, FAMI or its parent, 
MLAM, acts as the investment advisor 
for other open-end investment 
companies, some of which have 
different investment objectives from 
those of the Funds. 

The application further states that 
Merrill Lynch Funds Distributor 
(“MLFD"), Inc., a wholly-owned 
subsidiary of MLAM, serves as the 
principal underwriter and distributor of 
the shares of the Funds. Applicants 
assert that there are no fees payable to 
MLFD by the Funds under the terms of 
the respective distribution agreements. 

According to the application, Charles 
C. Cabot, Jr., is a director of the Funds. 
The application states that Mr. Cabot is 
also partner of the law firm of Sullivan & 
Worchester of Boston, Massachusetts 
and has been associated with such firm 
since 1966. Applicants state that 
Sullivan & Worcester has performed 
certain limited legal services for Merrill 
Lynch, Pierce, Fenner & Smith 
Incorporated (“MLPFS”), a wholly- 
owned subsidiary of Merrill Lynch & 
Co., Inc. Applicants further state that 
Sullivan & Worcester has on an 
infrequent basis also performed legal 
services for Merrill Lynch & Co., Inc., 
and its wholly-owned subsidiary, 
Government Securities Inc. 

Applicants represent that these legal 
services have primarilly involved 
litigation conducted on behalf of MLPFS 
concerning matters normally associated 
with a retail brokerage office such as 
questions of suitability, churning and 
collections. Applicants state that 
Sullivan & Worcester has, on occasion, 
acted as counsel for the underwriters of 
municipal bond or note issues with 
respect to which MLPFS as served as 
one of the underwriters in the selling 
syndicate. Applicants represent that the 
annual fee income generated by these 
limited legal services represents less 
than 1% of Sullivan & Worcester'’s total 
annual revenue. 

Applicants represent that Mr. Cabot 
has no professional or business 
relationships with MLPFS or any of its 
affiliates other than his position as a 
director of the Funds. Applicants further 
represent that Mr. Cabot has never 
participated in Sullivan & Worcester's 
representation of MLPFS or any of its 
affiliates except with respect to the 
bond and note issues mentioned above. 
Applicants represent that in those 
instances MLPFS never acted as 
managing underwriter, and that 
therefore, there was never any direct 
contact between MLPFS and Mr. Cabot. 
Applicants aver that on no occasion has 
Sullivan & Worcester acted as legal 
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counsel for, or performed any legal 
services on behalf of the Funds, FAMI or 
MLFD. 

Section 2({a)(19)(A)(IV) of the Act 
provides that any person or partner or 
employee of any person who has acted 
as legal counsei for the investment 
company within the last two fiscal years 
is an interested person of such 
investment company. 

Similarly, Section 2(a)(19)(B)(IV) 
provides that any person as described 
above who acts as legal counsel to the 
investment adviser or principal 
underwriter of an investment company 
within the last two fiscal years is an 
interested person of such investment 
adviser or principal underwriter. 

Applicants believe that Mr. Cabot 
does not fall into the express terms of 
these sections since neither Mr. Cabot 
nor Sullivan & Worcester has at any 
time acted as legal counsel for the 
Funds, the investment adviser of the 
Funds (FAM), or the principal 
uderwriter of the Funds (MLFD). 

Applicants assert that although they 
believe that Mr. Cabot is not an 
“interested person” of the Funds, FAMI 
and MLFD, they are seeking the 
issuance of the exemptive order 
requested herein in order that there may 
be no doubt as to Mr. Cabot's status. 
Applicants submit that the requested 
exemptive order is necessary and 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the Act. Applicants have agreed to the 
granting of an exemptive order being 
conditioned on Sullivan & Worcester’s 
not acting as legal counsel for the Funds, 
FAMI or MLFD. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may, not later 
than May 22, 1984, at 5:30 p.m., do so. by 
submitting a written request setting 
forth the nature of his/her interest, the 
reasons for the request, and the specific 
issues of fact or law that are disputed, to 
the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A 
copy of the request should be served 
personally or by mail upon Applicant at 
the address stated above. Proof of 
service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be 
filed with the request. After said date, 
an order disposing of the application 
will be issued unless the Commission 
orders a hearing upon request or upon 
its own motion. 





Federal Register / Vol. 49, No. 89 / Monday, May 7, 1984 / Notices 


For the Commission, by the Division of 
investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 84-1227 Filed 5~4-84; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 20912; Fiie No. SR-Amex- 
84-1] 


Self-Regulatory Organizations; 
American Stock Exchange, Inc.; Filing 
and Order Granting Accelerated 
Approval of Proposed Rule Change 


April 30, 1984. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
“Act”), 15 U.S.C. 78s(b)(1), notice is 
hereby given that on April 20, 1984, the 
American Stock Exchange, Inc. 
(“Amex”), 86 Trinity Place, New York, 
NY 10006, filed with the Securities and 
Exchange Commission the proposed rule 
change as described herein. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 5 

Amex proposes to amend Rule 980C 
so that any member or member 
organization that intends to submit to 
the Options Clearing Corporation an 
exercise notice for 25 or more stock 
index option contracts in the same 
series on the same business day, on its 
own behalf or on behalf of an individual 
customer, must deliver an “exercise 
advice” on a form prescribed by the 
Exchange to a place designated by the 
Exchange no later than 4:10 p.m. 
Exercises for all accounts controlled by 
the same individual or entity must be 
aggregated. This amendment is 
proposed by the Exchange in order to 
conform its rules to those of the New 
York Stock Exchange, Inc., the 
Philadelphia Stock Exchange, Inc., and 
the Chicago Board Options Exchange, 
Incorporated ' and to ensure adherence 
to the 4:10 p.m. exercise cut-off time, as 
established in the current form of the | 
rule. Firms that fail to file an exercise 
advice when exercising 25 or more 
index option contracts, or file an 
exercise advice and fail to actually 
exercise, will be in violation of 
Exchange rules and subject to 
disciplinary action. 

Interested persons are invited to 
submit written data, views and 
arguments concerning the submission 
within 21 days after the date of 
publication in the Federal Register. 
Persons desiring to make written 
comments should file six copies thereof 


1 See NYSE Rule 780, Commentary .20; Phix Rule 
1042A; and CBOE Rule 11.1, Commentary .02. 


with the Secretary of the Commission, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Reference should be made to file 
No. SR-Amex-84-11. 

Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change which are filed with the 
Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those which 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission’s Public Reference Room. 
Copies of the filing and of any 
subsequent amendments also will be 
available for inspection and copying at 
the principal office of the Amex. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to national securities 
exchanges and, in particular, the 
requirements of Section 6 and the rules 
and regulations thereunder. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof, in 
that insofar as the proposal alters the 
current Amex rule, it is substantially 
similar to amendments to the rules of 
the NYSE, Phlix, and CBOE, previously 
published for public comment, 
considered and approved by the 
Commission. In light of this fact, and in 
order to prevent holders of index option 
contracts from exercising their options 
after the close of trading, the 
Commission finds that accelerated 
approval is appropriate. Although the 
foregoing rule change has become 
effective immediately, it will not apply 
to members of the Exchange until May 7, 
1984. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

(FR Doc. 84-12276 Filed 54-84; 8:45 am 
BILLING CODE 8010-01-m 


[Release No. 20909; SR-NASD-84-7] 


Self-Regulatory Organizations; 
National Association of Securities 
Dealers, inc.; Order Approving 
Proposed Rule Change 

April 30, 1984. 


The National Association of Securities 
Dealers, Inc. (“NASD”), 1735 K Street, 
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NW., Washington, D.C. 20006, submitted 
on March 1, 1984, a proposed rule 
change pursuant to Section 19(b)(1) of 
the Securities Exchange Act of 1934 
(“Act”) and Rule 19b—4 thereunder to 
amend Section 12(b) of the NASD’s 
Code of Procedure for Handling Trade 
Practice Complaints (“Code”) to raise 
the maximum fine that may be imposed 
by the District Business Conduct 
Committee, pursuant to a Summary 
Complaint Proceeding, from $1,000 to 

2,500. In addition, the Explanation of 
the Board of Governors, which follows 
Section 13 of the Code, describing 
Consent Proceedings is being amended 
by substituting the term “acceptance” 
for the term “admission.” 1 The NASD 
states that this change in terminology 
will make it possible for a respondent to 
settle a disciplinary action without 
making a formal admission at the time 
of the consent proceeding. 

Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
the issuance of a Commission release 
(Securities Exchange Act Release No. 
20768, March 20, 1984) and by 
publication in the Federal Register (49 
FR 11274, March 26, 1984). No comments 
were received with respect to the 
proposed rule change. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to the NASD and, in 
particular, the requirements of Section 
15A and the rules and regulations 
thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
be, and it hereby is, approved. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority, 17 CFR 200.30-3(a)(12). 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 84-12278 Filed 5-4-84; 8:45 am] 
BILLING CODE 8010-01-™ 


1 The NASD also has pending before the 


Commission a pro rule change to revise and 
restate its current Code of Procedure for Handling 
Trade Practice Complaints. See File No. SR-NASD- 
82-11, Securities Exchange Act Release No. 19097 
(October 4, 1982), 47 FR 44903. The NASD has 
submitted an amendment to that filing to conform 
the new Code of Procedure with the procedures 
proposed in this filing. Letter from Margaret R. 
Conley, Assistant Secretary, NASD, to Stuart J. 
Kaswell, Branch Chief, Division of Market 
Regulation, dated March 12, 1984, contained in File 
No. SR-NASD-82-11. 
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[Release No. 20913; SR-NYSE-84-14 and 
15) 


Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Filings and 
Order Granting Accelerated Approval 
of Proposed Rule Changes 


April 30, 1984. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
“Act”), 15 U.S.C. 78s(b)(1), notice is 
hereby given that on April 23, 1984, the 
New York Stock Exchange, Inc. 
(“NYSE”) 11 Wall Street, New York, NY 
10005, filed with the Securities and 
Exchange Commission the proposed rule 
changes as described herein. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
changes from interested persons. 

The proposed rule changes would 
permit competitive options traders 
(“COTs”), when establishing or 
increasing a position, to have priority 
over or parity with (1) orders of option 
market makers registered on other 
exchanges that are establishing or 
increasing a position; and (2) orders in 
the crowd after two trades have 
occurred. The NYSE states that the 
proposed rule changes will conform the 
NYSE rules to the options rules of the 
American Stock Exchange, Inc. 
(“Amex”), which also employs a 
specialist system and therefore would 
remove competitive restriction on 
NYSE’s COTs. The NYSE states that the 
statutory basis for both proposed rule — 
changes is Section 6(b)(5) of the Act. 

Interested persons are invited to 
submit written data, views and 
arguments concerning the submissions 
within 21 days from the date of 
publication in the Federal Register. 
Persons desiring to make written 
comments should file six copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, D.C. 
20549. Reference should be made to File 
Nos. SR-NYSE-84-14 and 15. 

Copies of the submissions, all 

- subsequent amendments, all written 
statements with respect to the proposed 
rule changes which are filed with the 
Commission, and all written 
communications relating to the proposed 
rule changes between the Commission 
and any person, other than those which 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission's Public Reference Room. 
Copies of the filing and of any 
subsequent amendments also will be 
available at the principal office of the 
NYSE. 


The Commission finds that the 
proposed rule changes are consistent 
with the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange and, in particular, the 
requirements of Section 6 and the rules 
and regulations thereunder. 

The Commission finds good cause for 
approving the proposed rule changes 
prior to the thirtieth day after the date of 
publication of notice of filing thereof in 
that (1) the proposed rule change 
contained in File No. SR-NYSE-84-14 is 
substantially identical to a proposed 
rule change by Amex recently approved 
by the Commission;* and (2) the 
proposed rule change contained in File 
No. SR-NYSE-84-15 merely conforms 
the NYSE’s rules to a longstanding rules 
of Amex.? 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule changes are approved. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. : 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 84~12279 Filed 5~4-84; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-20911; File No. SR-NYSE- 
84-2] 


Self-Regulatory Organizations; 
Proposed Rule Change By New York 
Stock Exchange, Inc., Relating to 
Exercise Prices for Index Options 


Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that on April 23, 1984, the New York 
Stock Exchange, Inc. filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I, II, and III below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change allows the 
Exchange to open a series at a new, 
higher (lower) price when the index 
value climbs (falls) to a value of 2.5 
points lower (higher) than the highest 
(lowest) exercise price then trading. It 
also permits the Exchange to open new 


Securities Exchange Act Release No. 20502, 
December 19, 1983; 48 FR 57187 (December 28, 1983). 

® See Amex Rule 111.05 which, pursuant to Amex 
Rule 950(c), applies to options. 
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index option series except in the month 
they would expire. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


(1) Purposes. The purposes of the 
proposed rule change are: (a) To enable 
the Exchange to have true in- and out-of- 
the-money index option series trading at 
all times, and (b) to relax by one-to-two 
weeks the prohibition on listing near-to- 
expiration index option series. 

Trigger for New Strike Prices—At 
present, Rule 703 can be read to imply 
that the Exchange cannot open series at 
a new, higher (lower) strike price until 
the index value climbs (falls) to the 
highest (lowest) strike price then 
trading. If the index value hovers near, 
but does not touch, the “trigger” price, 
the Exchange is deprived of its ability to 
trade true in-the-money (out-of-the- 
money) calls and true out-of-the-money 
{in-the-money) puts. The Exchange 
believes that the rule unjustifiably 
restricts an investor’s ability to trade 
and transfer risk through strategies 
using the Exchange cash-settled index 
options. 

To illustrate the problem under the 
present rule, assume an index value is 
fluctuating between 99.25 and 99.75 and 
the series trading have strike prices of 
90, 95 and 100. At this value, the 100 
calls cannot truly be considered out-of- 
the-money: their premium could be quite 
dear. At the same time, the 100 puts 
cannot truly be considered in-the- 
money: their premium is primarily 
composed of time value. 

In its filing, the Exchange describes 
how the absence of true in- and out-of- 
the-money calls and puts limits the 
utility of an option for spreads, straddles 
and combinations. The Exchange also 
describes the utility of true out-of-the- 
money options as a cheap form of 
insurance when engaging in “covered” 
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writing using imperfect index surrogates 
and the lower volatility of index options 
exacerbaies the problem. It concludes 
that its options market would benefit if 
it could add new strike prices when an 
index crosses a level 2.5 points below 
the highest strike price (in an “up” 
market) or above the lowest strike price 
(in a “down” market). 

Expiring Series—Rule 703 as 
proposed to apply to stock options in 
File No. SR-NYSE-84-3, like the rules of 
the other options exchanges, prohibits 
the opening of new stock option series 
as a consequence of changes in the 
underlying stock's price if the new series 
would expire in 45 days or less. Unlike 
stock options, which expire on a three- 
month cycle, index options expire 
monthly. In recognition of this 
difference, Rule 703 currently specifies a 
“30-day” rule, rather than a “45-day” 
rule, for index options. 

In its filing, the Exchange describes 
how a symmetrical translation of stock 
options’ 45-day rule requires a 15-day, 
rather than a 30-day, cut-off. In addition, 
the Exchange points out how the 30-day 
rule precludes adjustments to the strike 
prices of the index option series nearest 
to expiration and how that premature 
cut-off prevents the trading of options 
that meet the particular needs of some 
investors. It also notes that, because the 
listing of the truly-symmeirical “15-day” 
option raises practical problems, it 
proposes to set the cut-off as the 
beginning of the expiration month. 

(2) Statutory Basis 

By assuring the availability of true in- 
and out-of-the-money puts and calls at 
all times and relaxing the limitation on 
opening true in- and out-of-the-money 
series that are approaching expiration, 
the proposed rule change will maximize 
the utility of index options to market 
participants, thereby serving to protect 
investors and the public interest in 
furtherance of section 6(b)(5) of the 1934 
Act. 


(B) Self-Regulatory Organization's 
Statement on Burden on Competition 

The Exchange believes that the 
proposed rule change will impose no 
burden on competition. As noted, the 
Exchange is unable to list true in- and 
out-of-the-money series under the 
present rule in certain circumstances. In 
those same circumstances, the practice 
of the Chicago Board Options Exchange, 
Inc. of “rolling over” series with strike 
prices well outside of the current market 
assures that true in- and out-of-the- 
money series are available on that 
exchange. Therefore, this proposal, by 
ending that disparity, may serve to 
prevent an unwarranted burden on 
competition. 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 


The Exchange has not solicited, and 
does not intend to solicit, comments 
regarding the proposed rule change. The 
Exchange has not received any 
unsolicited written comments from 
members or other interested parties. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period: (i) 
As the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding, or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) by order approve such proposed 
rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW.., 
Washington, D.C. 20549. Copies of the 


submission, all subsequent amendments, | 


all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street, NW., Washington, D.C. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 


Dated: April 30, 1984. 
George A. Fitzsimmons, 
Secretary. 

(FR Doc. 84-12282 Filed 54-84; 8:45 am] 
BILLING CODE 8010-01-M 


Self-Regulatory Organizations; Pacific 
Stock Exchange, Inc.; Applications for 
Unlisted Trading Privileges and of 
Opportunity for Hearing 


May 1, 1984. 

In the Matter of Applications of the Pacific 
Stock Exchange, Inc. For Unlisted Trading 
Privileges in Certain Securities. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to Section 12(f}(1)(B) of the 
Securities Exchange Act of 1934 and Rule 
12f-1 thereunder, for unlisted trading 
privileges in the following stocks: 

Dayton Power and Light Company 

Common Stock, $7 Par Value (File No. 

7-7425) 
Northern Indiana Public Service 
Company 
Common Stock, No Par Value (File 
No. 7-7426) 
Church’s Fried Chicken, Inc. 
Common Stock, $.04 Par Value (File 
No. 7-7427) 
New York State Electric & Gas Corp. 

Common Stock, $6.67 Par Value (File 

No. 7-7428) 
Global Marine Inc. 
Common Stock, $0.125 Par Value (File 
No. 7-7429) 
Teradyne, Inc. 
Common Stock, $0.125 Par Value (File 
No. 7-7430) 
Jack Eckerd Corporation 
Common Stock, $.10 Par Value (File 
No. 7-7431) 
National Medical Care, Inc. 
Common Stock, $.20 Par Value (File 
No. 7-7432) 
Bradford National Corporation 

Common Stock, $.10 Par Value (File 

No. 7-7433) 
Bergen Brunswig Corporation 

Common Stock, $1.50 Par Value (File 

No. 7-7434) 
These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before May 22, 1984 written 
data, views and arguments concerning 
the above-referenced applications. 
Persons desiring to make written 
comments should file three copies 
thereof with the Secretary of the 
Securities and Exchange Commission, 
Washington, D.C. 20549. Following this 
opportunity for hearing, the Commission 
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will approve the applications if it finds, 
based upon all the information available 
to it, that the extensions of unlisted 
trading privileges pursuant to such 
applications are consistent with the 
maintenance of fair and orderly markets 
and the protection of investors. 

For the Commission, by the Division of 
Market Regulatien, pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 84~12281 Filed 54-84; 8:45 am] 
BILLING CODE 8010-01-M 


SYNTHETIC FUELS CORPORATION 


Clarifications of Fourth General 
Solicitation For Synthetic Fuels 
Projects 


AGENCY: United States Synthetic Fuels 
Corporation. 

ACTION: Clarifications of fourth general 
solicitation for synthetic fuel projects. 

Notice is given of the approval of the 
Senior Vice President-Projects of the 
following clarifications of said 
solicitation: 

1. Section 4 of the Solicitation sets 
forth the requirement for submission of 
a proposal from a Project Sponsor as a 
prerequisite to consideration of such 
Project under the provisions of the 
Solicitation. All Sponsor intending to 
compete under the Solicitation are 
required to submit Proposals. In the 
event a Sponsor has submitted data to 
the Corporation under a prior soliciation 
that supports or otherwise amplifies 
data contained in the Sponsor's 
Proposal submitted in response to the 
fourth general solicitation, the earlier 
data may be referenced in the Sponsor's 
Proposal provided the Sponsor warrants 
that there has been no material change 
in the facts represented by such earlier 
data. However, notwithstanding the 
referral to earlier data, Project Sponsors 
are cautioned that Proposals must meet 
all applicable requirements for data as 
specified in Appendix B of the 
Solicitation. 

2. Project Sponsors may submit 
Proposals in response to the Solicitation 
earlier than the deadline for submission 
of Proposals specified in Section 3.2 of 
the Solicitation. Evaluations of such 
Proposals by the Corporation may begin 
immediately after submission. The 
procedures used for the evaluations of 
such Proposals will be the same as those 
used for the evaluation of all Proposals 
submitted under the Solicitation, in 
particular those Proposals submitted on 
the deadline date specified in Section 
3.2 of the Solicitation. All Proposals 
must meet all applicable requirements of 


the Solicitation. No Sponsor will be 
permitted to provide data after 
submitting a Proposal for the purpose of 
completing an otherwise incomplete 
area of the Proposal, nor to amend a 
Proposal for the purpose of enhancing 
its competitive position under the 
Solicitation. 


EFFECTIVE DATE: April 24, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Ralph L. Bayrer, Vice President-Projects, 
United States Synthetic Fuels 
Corporation, 2121 K Street, NW., 
Washington, D.C. 20586 (202) 822-6435. 

For Copies of the Clarification 
Contact: Catherine McMillan, Director 
of Public Disclosure, United States 
Synthetic Fuels Corporation, 2121 K 
Street, NW., Washington, D.C. 20586 
(202) 822-6460. 


United States Synthetic Fuels Corporation. 
Robert W. Gambino, 

Group Vice President-Corporate. 

[FR Doc. 84—12272 Filed 5-484; 8:45 am] 

BILLING CODE 0000-000-M 


DEPARTMENT OF STATE 
{CM-5/737] 


Overseas Schools Advisory Council; 
Meeting 


The Overseas Schools Advisory 
Council, Department of State, will hold 
its annual meeting on Wednesday, June 
20, 1984, 9:30 a.m., in Conference Room 
6320, Department of State Building, 
Washington, D.C. 

Agenda items scheduled for 
discussion are as follows: 


I. Welcome and Introduction of Participants 
II. Greetings from the Department of State 
Ill. Reports Regarding Activities of Overseas 
Schools Regional Associations 
IV. Council's Program of Educational 
Assistance 
(a) Progress Report of 1983 Program 
(b} Contribution Drive for Council's 1984 
Program 
(c) The Future Developments of Council 
Programs 
V. Discussion Concerning Council's June 
Letter to U.S. Corporations 
VI. Election of Officers 
VII. Other Business 


For purposes of fulfilling building 
security, members of the public desiring 
to attend the meeting should call Ms. 
Joyce Bruce, Office of Overseas Schools, 
Department of State, Washington, D.C., 
Area Code 703-235-9600, prior to June 
20. The public may participate in 
discussion at the Chairman's 
instructions. 
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Dated: April 18, 1984. 
Ernest N. Mannino, 
Executive Secretary, Overseas Schools 
Advisory Council. 
[FR Doc. 84-12214 Filed 54-84; 8:45 am] 
BILLING CODE 4710-24-M 


[CM-8/736] 


Shipping Coordinating Committee; 
Subcommittee on Safety of Life at Sea; 
Two Meetings; Working Group on Bulk 
Chemicals 


The Working Group on Bulk 
Chemicals of the Subcommittee on 
Safety of Life at Sea (SOLAS) will 
condact an open meeting on May 22, 
1984 at 10:00 AM in Room 5303 at Coast 
Guard Headquarters, 2100 Second 
Street, SW., Washington, D.C. 

The purpose of the meeting will be a 
general review of all agenda items for 
the Thirteenth Session of the 
International Maritime Organization 
(IMO) Subcommittee on Bulk Chemicals 
scheduled for June 4-8, 1984. 

Members of the public may attend up 
to the seating capacity of the room. 

For further information contact 
Mr. Frits Wybenga, U.S. Coast Guard 
Headquarters (G-MTH-%2), 2100 
Second Street, SW., Washington, D.C. 
20593. Telephone: (202) 426-1217. 


Working Group on Ship Design and 
Equipment 


The Working Group on Ship Design 
and Equipment of the Subcommittee on 
Safety of Life at Sea (SOLAS) will 
conduct an open meeting on June 1, 1984 
at 9:30 AM in Room 3201 at Coast Guard 
Headquarters, 2100 Second Street, SW., 
Washington, D.C. 

The purpose of the meeting will be a 
general review of the agenda items 
considered during the Twenty-Seventh 
Session of the Subcommittee on Design 
and Equipment for the International 
Maritime Organization (IMO) held 
February 27 to March 2, 1984 and to 
begin necessary actions in preparation 
for the Twenty-eighth Session. 

Members of the public may attend up 
to the seating capacity of the room. 

For further information contact 
Captain A. E. Henn, U.S. Coast Guard 
Headquarters (G-MTH/12), 2100 Second 
Street, SW., Washington, D.C 20593. 
Telephone: (202) 426-2167. 


Dated: April 24, 1984. 
Samuel V. Smith, 


Executive Secretary, Shipping Coordinating 
Committee. 


[FR Doc. 84-12213 Filed 5-4-84; 8:45 am) 
BILLING CODE 4710-07-M 
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[(CM-8/738] 


Shipping Coordinating Committee; 
Subcommittee on UNCTAD; Meeting 


The Subcommittee on United Nations 
Conference on Trade and Development 
of the Shipping Coordinating Committee 
(SHC) will hold an open meeting at 2:00 
PM on June 26, 1984 in Room 3524 of the 
Department of State, 2201 C Street, NW., 
Washington, D.C. 

The purpose of the meeting is to 
discuss United States preparations for 
the United Nations Conference on 
Conditions for Registrations of Ships, 
from July 16 to August 3, 1984. In 
particular, the Subcommittee will 
discuss the development of U.S. 
positions regarding a proposed 
agreement on ship registry drafted by 
the UNCTAD Shipping Directorate and 
regarding counterproposals by 
industrialized countries. 

Members of the public may attend up 
to the seating capacity of the room. 

For further information, contact Mr. 
Gordon S. Brown or Mr. Stephen M. 
Miller, Office of Maritime and Land 
Transport, Room 5826, Department of 
State, 2201 C Street, NW., Washington, 
D.C. 20520; telephone: (202) 632-0703. 


Dated: April 25, 1984. 
Samuel V. Smith, 
Executive Secretary, Shipping Coordinating 
Committee. 
{FR Doc. 84-12215 Filed 5-4-84; 8:45 am} 
BILLING CODE 4710-07-M 


——— 
DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Airborne Navigation Data Storage 
System; Availability and Inquiry 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of availability of 
Technical Standard Order (TSO) and 
request for comment. 


SUMMARY: Proposed TSO-C109 
prescribes the minimum performance 
standard that an airborne navigation 
data storage system must meet in order 
to be identified with the marking “TSO- 
C109.” 


DATE: Comments must identify the TSO 
file number and be received on or before 
August 3, 1984. 


ADDRESS: Send all comments on the 
proposed Technical Standard Order to: 
Federal Aviation Administration, Policy 
and Procedures Branch, AWS-110, 
Aircraft Engineering Division, Office of 
Airworthiness—File No. TSO-C109, 800 


Independence Avenue, SW., 
Washington, D.C. 20591. 


Or deliver comments to: Room 335, 
800 Independence Avenue, SW., 
Washington, D.C. 20591. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Bobbie J. Smith, Policy and 
Procedures Branch, AWS-110, Aircraft 
Engineering Division, Office of 
Airworthiness, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, D.C. 20591, 
Telephone (202) 426-8395. 


Comments received on the proposed 
Technical Standard Order may be 
inspected, before and after the closing 
date for comments, at Room 335, FAA 
Headquarters Building (FOB-10A), 800 
Independence Avenue, SW., 
Washington, D.C. 20591, between 8:30 
a.m. and 5:00 p.m. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
comment on the proposed TSO listed in 
this notice by submitting such written 
data, views, or arguments as they may 
desire. Communications should identify 
the TSO file number and be submitted to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the Director 
of Airworthiness before issuing the final 
TSO. 


How To Obtain Copies 


A copy of the proposed TSO may be 
obtained: by contacting the person under 
“For Further Information Contact.” 
TSO-C109 references Global Systems, 
Incorporated document dated March 31, 
1983 for the minimum performance 
standard for airborne navigation data 
storage systems, and Radio Technical 
Commission for Aeronautics (RTCA) 
Document Nos. DO-160A, dated January 
1980, for the environmental conditions 
and test procedures and DO-178, dated 
November 18, 1981, for the software 
requirements. The minimum . 
performance standard for airborne 
navigation data storage systems may be 
purchased from Global Systems Inc., 
2144 Michelson Drive, Irvine, CA 92715, 
Attn: Production Manager, Navigation 
Data. RTCA documents DO-160A and 
DO-178 may be purchased from the 
Radio Technical Commission for 
Aeronautics Secretariat, One 
McPherson Square, Suite 500, 1425 “K” 
Street, NW., Washington, D.C. 20005. 
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Issued in Washington, D.C., on April 30, 
1984. 
Thomas E. McSweeny, 
Manager, Aircraft Engineering Division. 
(FR Doc. 84-12148 Filed 54-84; 8:45 am] 
BILLING CODE 4910-13-M 


Aircraft Safety Data and Aircraft 
Registration 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of Meeting. 


SUMMARY: This notice announces a 
meeting to present information and 
solicit public comment on the FAA’s 
performance of its responsibilities for 
aircraft registration and recordation of 
conveyances affecting aircraft. The FAA 
will present its plans for providing 
current and useful aircraft data for 
safety analysis purposes, maintaining 
aircraft registration records, improving 
operations at the Aircraft Registry in 
Oklahoma City, Oklahoma, and 
evaluating possible Federal role changes 
in aircraft registration and recordation. 
The objective of the meeting is to 
receive public comment. 

DATES: Materials relating to the subject 
matter for presentation at the meeting 
are requested by June 8, 1984. The 
meeting will be held July 17 and 18, 1984, 
beginning at 8:30 a.m. and adjourning at 
5 p.m. each day. 

ADDRESS: The meeting will be held at 
the Hyatt Regency Fort Worth, at the 
Convention Center, 815 Main Street, Fort 
Worth, Texas 76102. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Sharan D. Sharp, Regulatory 
Projects Branch, Safety Regulations 
Division, Office of Aviation Safety, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, D.C. 20591, Telephone (202) 
426-8357. 

SUPPLEMENTARY INFORMATION: 


Background 

The aircraft registration and 
recordation functions have been the 
subject of numerous studies over the 
last 20 years. However, the need for 
further improvement in areas which 
serve the interests of buyers, sellers, and 
financers of aircraft still exists. Further, 
many FAA elements that require 
information contained at the FAA 
Aircraft Registry in Oklahoma City to 
implement the FAA's safety role are 
unable to get that information in a 
complete and timely manner. Many 
organizations in the aviation community 
also use FAA safety data in their 
activities. The FAA management has 
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been trying for some time to streamline 
the operations of the Aircraft Registry to 
improve the efficiency and quality of 
work as well as reduce the backlog to 
an acceptable level. 

The agency has responded to 
numerous complaints, particularly from 
title companies, who attribute most of 
the problems at the Aircraft Registry to 
the lengthy processing cycle which has 
been compounded by conversion of 


paper files to microfiche (ARRAS). That _ 


matter has also received Congressional 
attention. 

The FAA's Office of Aviation Safety, 
through the Transportation Systems 
Center (TSC) in Cambridge, 
Massachusetts, conducted a major study 
of the FAA's implementation of its 
registration and recordation functions. 
That study was conducted in 
coordination with the Aeronautical 
Center (Counsel, Airmen and Aircraft 
Registry, and Data Services Division), 
the Offices of Chief Counsel, 
Management Systems, Civil Aviation 
Security, and Airworthiness. An 
automation experiment is being 
conducted to evaluate implementation 
of several changes suggested by the 
agency and supported by the TSC study. 
Regarding ARRAS, a study is underway 
to review through an outside expert the 
effectiveness of that system and to 
determine its compatibility with future 
automation needs. In addition, an 
automation study is underway to 
determine how data collected in 
connection with the Aircraft Registry's 
registration and recordation functions 
can be made available to FAA elements 
who need that information for safety 
analysis. 

The FAA plans to report on the 
progress of the automation experiment 
and the microfiche assessment and 
wishes to obtain the participation of all 
interested persons in resolving the 
issues that may be involved. To obtain 
this participation, the most effective 
procedure is to hold a public meeting. 


Requests To Be Heard 


Persons wishing to make formal 
presentations at the meeting are 
requested to provid the FAA an abstract 
or summary of the material to be 
presented by June 8, 1984. The material 
should include an estimate of the time 
needed to make the presentation and 
should be mailed to the person 
identified as contact for further 
information. A discussion period open to 
all attendees will follow each 
presentation. 


Following receipt of the presentation 
material, the FAA will develop a 


detailed agenda which also will be 
available from the person identified as 
contact for further information. The 
agenda will be available at the meeting. 


Meeting Procedures 


Hotel room reservations should be 
made in advance. Accommodations at 
the Hyatt Regency would provide 
maximum convenience, and those 
reservations should be made by June 30, 
1984. You may contact the hotel by 
calling (817) 870-1234. Be sure to 
indicate that you will be attending the 
Federal Aviation Administration 
meeting. Any reservations received after 
June 30 will be accepted on a space 
available basis only. 

Persons who plan to attend the 
meeting should be aware of the 
following procedures which are 
established to facilitate the workings of 
the meeting: 

1. Early registration will begin on 
Monday, July 16, between the hours of 5 
p.m. and 7 p.m., or you may register 
between the hours of 8 a.m. and 4 p.m. 
on Tuesday, July 17, and between the 
hours of 8 a.m. and 12 m. on 
Wednesday, July 18. 

2. Sessions will be open to all persons 
who register. If necessary to complete 
the agenda, the meeting may be 
accelerated to enable adjournment at 
the scheduled time. 

3. A panel of FAA personnel will be 
present to discuss questions and 
comments introduced. 

4. All sessions will be recorded by a 
court reporter. Anyone interested in 
purchasing the transcript should contact 
the court reporter directly. 

5. The FAA will consider all material 
presented at the meeting by 
participants. Position papers or other 
handout material may be accepted at 
the discretion of the chairperson. 
However, enough copies should be 
provided for distribution to all 
participants. 

6. Statements made by FAA 
participants at the meeting will be made 
to facilitate discussion and should not 
be taken as expressing a final FAA 
position. 


Issued in Washington D.C., on April 27, 
1984. 


William R. Fromme, 
Director of Aviation Safety. 


[FR Doc. 84-12413 Filed 54-84; 10:09 am] 
BILLING CODE 4910-13-M 
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National Highway Traffic Safety 
Administration 


[Docket No. IP&4-6; Notice 1] 


General Motors Corp.; Petition for 
Exemption From Notice and Remedy 
for inconsequential Noncompliance 


General Motors Corporation of 
Warren, Michigan (““GM” herein) has 
petitioned to be exempted from the 
notification and remedy requirements of 
the National Traffic and Motor Vehicle 
Safety Act (15 U.S.C 1381 et seq.) for an 
apparent noncompliance with 49 CFR 
571.208, Motor Vehicle Safety Standard 
No. 208, Occupant Crash Protection, on 
the basis that it is inconsequential as it 
relates to motor vehicle safety. 

This notice of receipt of a petition is 
published under section 157 of the 
National Traffic and Motor Vehicle 
Safety Act (15 U.S.C. 1417) and does not 
represent any agency decision or other 
exercise of judgment concerning the 
merits of the petition. 

Paragraph S4.1.3.1(c) of Standard No. 
208 requires that each rear designated 
seating position in a passenger car shall 
have a Type 1 (lap belt) seat belt 
assembly that conforms to 49 CFR 
571.209, Motor Vehicle Safety Standard 
No. 209, Seat Belt Assemblies. 
Paragraph S4.1(i) of Standard No. 209 
requires each seat belt assembly to “be 
permanently and legible marked or 
labeled with year of manufacture * * *” 
GM has discovered that the rear seat 
belt assemblies in “approximately 0.2 
percent of over 58,000 1984 model 
Chevrolet Chevettes and Pontiac T 1000 
passenger cars may have omitted the 
year of manufacture. The company 
argues that the noncompliance is 
inconsequential on the approximately 
116 vehicles as the seat belt assemblies 
comply in all other respects. Further, 
since traceability of the seat belts can 
be accomplished through the VIN or the 
manufacturer's lot control numbers, the 
vehicles can be identified in the event of 
any notification and remedy campaign. 
The year of manufacture of the vehicle 
is correctly stated on the certification 
label. 

Interested persons are invited to 
submit written data, views and 
arguments on the petition of General 
Motors Corporation described above. 
Comments should refer to the docket 
number and be submitted to: Docket 
Section, National Highway Traffic 
Safety Administration, Room 5109, 400 
Seventh Street, SW., Washington, D.C. 
20590. It is requested but not required 
that five copies be submitted. 

All comments received before the 
close of business on the comment 
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closing date indicated below will be 
considered. The application and 
supporting materials, and all comments 
received after the closing date will also 
be filed and will be considered to the 
extent possible. When the petition is 
granted or denied, notice will be 
published in the Federal Register 
pursuant to the authority indicated 
below. 

Comment closing date: June 6, 1984. 
(Sec. 102, Pub. L. 93-492, 88 Stat. 1470 (15 
U.S.C. 1417); delegations of authority at 49 
CFR 1.50 and 49 CFR 501.8) 

Issued on April 30, 1984. 

Barry Felrice, 

Associate Administrator for Rulemaking. 
[FR Doc. 64~12242 Filed 5~4-84; 8:45 am] 

BILLING CODE 4910-59-M 


DEPARTMENT OF THE TREASURY 


Bureau of Alcohol, Tobacco and 
Firearms 


[Notice No. 521; Ref: ATF O 1100.85A] 


Delegation to the Associate Director 
(Compliance Operations) of 
Authorities of the Director in 27 CFR 
Part 170, Miscellaneous Liquor 
Regulations; Delegation Order 


1. Purpose. This order delegates 
certain authorities, of the Director to the 
Associate Director (Compliance 
Operations) and permits redelegation to 
other Compliance Operations personnel. 

2. Cancellation. ATF O 1100.85, 
Delegation Order—Delegation to the 
Assistant Director (Regulatory 
Enforcement) of Authorities of the 
Director in 27 CFR Part 170, dated May 
2, 1978, and ATF O 1100.94, Delegation 
Order—Delegation to the Assistant 
Director (Regulatory Enforcement) of 
Authorities of the Director in 27 CFR 
Part 173, dated August 28, 1978, are 
canceled. 

3. Background. Under current 
regulations, the Director has authority to 
take final action on matters relating to 
miscellaneous liquor provisions. We 
have determined that certain of these 
authorities should, in the interest of 
efficiency, be delegated to a lower 
organizational level. 

4. Delegation. Under the authority 
vested in the Director, Bureau of 
Alcohol, Tobacco and Firearms, by 
Treasury Department Order No. 221, 
dated June 6, 1972, and by 26 CFR 
301.7701-9, authority to take final action 
on the following matters is delegated to 
the Associate Director (Compliance 
Operations): 

a. To prescribe all forms required by 
subpart B of 27 CFR Part 170, under 27 
CFR 170.22. 


b. To prescribe all forms required by 
subpart O of 27 CFR Part 170, under 27 
CFR 170.302. 

c. To request manufacturers to submit, 
or to receive from manufacturers, 
formulas for and samples of products for 
examination to verify claims of 
exemption from qualification 
requirements, under 27 CFR 170.613(b). 

d. To approve changes of formulas 
which render products unfit for 
beverage use, under 27 CFR 170.615. 

e. To declare other products to be 
unfit for use for beverage purposes, 
under 27 CFR 170.617(a), and 27 CFR 
170.618. 

f. To approve formulas and processes 
decribed on ATF F 5120.29, Formula and 
Process for Wine, and to require the 
submission of samples of the materials 
used in rendering wine or wine products 
unfit for beverage use, under 27 CFR 
170.6886. 

5. Coordination With Other Offices. 
To complete the action in paragraphs 4c 
through 4f above, coordination will be 
made, as deemed necessary, with the 
Director, Office of Laboratory Services. 

6. Redelegation. a. The authorities in 
paragraphs 4a and 4b above may be 
redelegated to personnel in Bureau 
Headquarters not lower than the 
position of branch chief. 

b. The authorities in paragraphs 4c 
through 4f above may be redelegated to 
personnel in Bureau Headquarters not 
lower than the position of ATF 
specialist. 

7. For information Contact. Virginia 
Yusken, Procedures Branch, 1200 
Pennsylvania Avenue, NW, Washington, 
DC 20226 (202) 566-7602. 

8. Effective Date. This delegation 
order becomes effective on May 7, 1984. 


Approved: April 30, 1984. 
Stephen E. Higgins, 
Director. 
[FR Doc. 64~12258 Filed 5~4-84; 8:45 am} 
BILLING CODE 4810-13-M 


[Notice No. 520; Ref: ATF O 1100.78] 


Delegation to the Associate Director 
(Compliance Operations) of 
Authorities of the Director in 27 CFR 
Part 240, Wine; Delegation Order 


1. Purpose. This order delegates 
certain authorities of the Director to the 
Associate Director (Compliance 
Operations) and permits redelegation to 
other Compliance Operations personnel. 

2. Cancellation. ATF O 1100.78A, 
Delegation Order—Delegation to the 
Assistant Director (Regulatory 
Enforcement) of Authorities of the 
Director in 27 CFR Part 240, Wine, dated 
November 21, 1977, is canceled. 
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3. Background. Under current 
regulations, the Director has authority to 
take final action on matters relating to 
wine. We have determined that certain 
of these authorities should, in the 
interest of efficiency, be delegated to a 
lower organizational level. 

4. Delegations. Under the authority 
vested in the Director, Bureau of 
Alcohol, Tobacco and Firearms, by 
Treasury Department Order No. 221, 
dated June 6, 1972, and by 26 CFR 
301.7701-9, authority to take final action 
on the following matters is delegated to 
the Associate Director (Compliance 
Operations): . 

a. To prescribe all forms required b 
regulations including bonds, 
applications, notices, reports, returns, 
and records, under 27 CFR 240.2 and 27 
CFR 240,905. 

b. To approve applications to 
establish premises for the operation of 
bonded wine cellars with limited 
capacity, under 27 CFR 240.120. 

c. To approve other operations, not 
specifically provided in regulations, to 
be conducted on bonded wine cellar 
premises by proprietors provided the 
operations are conducted in a manner 
that will not jeopardize the revenue or 
conflict with wine operations or be 
contrary to law, under 27 CFR 240.134. 

d. To approve the manner of 
construction of fences or walls which 
surround the wine spirits storage tanks 
premises located outside of buildings, 
under 27 CFR 240.166. 

e. To receive obsolete formulas that 
are no longer of any use and are 
surrendered by proprietors, under 27 
CFR 240.213. 

f. To approve other materials or 
methods for plats, under 27 CFR 240.271. 
g. To approve letter applications by 
successors to adopt the approved ATF F 
698 Supplemental, Formula and Process 
for Wine, of predecessors, under 27 CFR 

240.290a. 

h. To approve the use of other acids to 
correct natural deficiencies, under 27 
CFR 240.364, 27 CFR 240.404, and 27 CFR 
240.1052. 

i. To approve statements of process 
described on ATF F 698 Supplemental 
for production of Flor sherry wine or 
riders to the formulas, under 27 CFR 
240.385. 

j. To approve formulas and processes 
described on ATF F 698 Supplemental 
for production of special natural wine or 
riders to the formulas, under 27 CFR 
240.441. 

k. To approve, pursuant to 27 CFR 
240.441, formulas described on ATF F 
698 Supplemental filed pursuant to 27 
CFR 240.446 for production of essences 
on bonded wine cellar premises for use 
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in the production of special natural 
wine. 

1. To approve essences, not made on 
bonded wine cellar premises, for use in 
the production of special natural wine, 
under 27 CFR 240.447. 

m. To approve formulas and processes 
described on ATF F 698 Supplemental 
for production of agricultural wine or 
riders to the formulas, under 27 CFR 
240.465. 

n. To approve formulas and processes 
described on ATF F 698 Supplemental 
for production of wine other than 
standard wine or riders to the formulas, 
under 27 CFR 240.482. 

o. To approve, pursuant to 27 CFR 
240.482, formulas or riders to formulas 
described on ATF F 698 Supplemental 
for the production of all wine products 
specified under 27 CFR 240.485a. 

p. To approve statements of process 
described dn ATF F 698 Supplemental 
for production of effervescent wine or 
riders to the formulas, under 27 CFR 
240.513. 

q. To approve the use of filter aids 
which contain active chemical 
ingredients or which have been so 
treated that they may alter the character 
of the wine, under 27 CFR 240.528 and 27 
CFR 240.1052. 

r. To approve test procedures for the 
determination of carbon dioxide in still 
wine, under 27 CFR 240.534. 

8. To approve, pursuant to 27 CFR 
240.940, letterhead applications 
submitted under 27 CFR 240.942 for 
exceptions to construction and 
equipment requirements. 

t. To approve, pursuant to 27 CFR 
240.941, letterhead applications 
submitted under 27 CFR 240.942 for 


exceptions to methods of operation 
requirements. 

u. To cancel for use in the production, 
cellar treatment, or finishing of wine 
(including distilling material) any 
approved material which is removed 
from the Food and Drug Administration 
list of products generally recognized as 
safe, under 27 CFR 240.1051. 

v. To approve the use of other 
materials or meihods not specifically 
authorized in regulations for treatment 
of wine, under 27 CFR 240.1052. 

5. Redelegation. 

a. The authorities in paragraphs 4a, 
4h, 4q, and 4s through 4v above may be 
redelegated to personnel in Bureau 
Headquarters not lower than the 
position of branch chief. 

b. The authorities in paragraphs 4b 
through 4g, 4i through 4p, and 4r above 
may be redelegated to personnel in 
Bureau Headquarters not lower than the 
position of ATF specialist. 

c. The authorities in paragraphs 4b 
and 4d above may be redelegated to 
regional directors (compliance), who 
may redelegate these authorities to 
personnel not lower than the position of 
chief, technical services or area 
supervisor. 

d. The authorities in paragraphs 4c, 4f, 
4s, and 4t above may be redelegated to 
regional directors (compliance) to 
approve, without submission to 
Headquarters, subsequent applications 
which are identical to those previously 
approved by Bureau Headquarters. 
Regional directors (compliance) may 
redelegate these authorities to personnel 
not lower than the position of technical 
section supervisor. 

6. For Information Contact. David M. 
Purcell, Procedures Branch, 1200 
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Pennsylvania Avenue, NW., 

Washington, D.C. 20226 (202) 566-7602. 
7. Effective Date. This delegation 

order becomes effective on May 7, 1984. 


Approved: April 30, 1984. 
Stephen E. Higgins, 
Director. 
{FR Doc. 84~12257 Filed 5-484; 8:45 am] 
BILLING CODE 4810-13-M 


UNITED STATES INFORMATION 
AGENCY 


United States Advisory Commission 
on Public Diplomacy; Meeting 


A meeting of the U.S. Advisory 
Commission on Public Diplomacy will 
be held May 16, 1984 in Room 600, 301 
4th Street, SW., Washington, D.C. From 
10 AM to 12:30 PM, the Commission will 
meet with representatives of USIA’s 
Press and Publications Service, USIA’s 
employee union (the American 
Federation of Government Employees), 
and with USIA's National Security 
Council liaison officer. At 2:30 PM, the 
Commission will tour the Washington 
Foreign Press Center, Room 202, 
National Press Building, 24th and F 
Streets, NW. 

Please call Elizabeth Fahl, (202) 485- 
2468, if you are interested in attending 
the, meeting since entrance to the 
building is controlled. 


Dated: May 1, 1984. 
Charles Canestro, 
Management Analyst, Federal Register 
Liaison. 
[FR Doc. 84-12197 Filed 54-64; 8:45 am] 
BILLING CODE 8230-01-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine: 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


CONTENTS 


Item 
Consumer Product Safety Commission 
a Energy Regulatory Commis- 


Railroad Retirement Board 
Securities and Exchange Commission. 


1 


CONSUMER PRODUCT SAFETY 
COMMISSION 

TIME AND DATE: (See below for time). 
LOCATION: Third Floor Hearing Room, 
1111-18th Street, NW., Washington, D.C. 
STATus: Open to the Public, 9 a.m. 
MATTERS TO BE CONSIDERED: 

The Commission will be meeting with 
representatives from the amusement ride 
industry to discuss ride safety. 

2 p.m. 

The Commission will be meeting with 
amusement ride inspectors to discuss 
cooperative efforts on ride safety. 

FOR A RECORDED MESSAGE CONTAINING 

THE LATEST AGENDA INFORMATION, CALL: 

301—492-5709. 

CONTACT PERSON FOR ADDITIONAL 

INFORMATION: Sheldon D. Butts, Office 

of the Secretary, 5401 Westbard Ave., 

Bethesda, Md. 20207, 301—492-6800. 
Dated: May 3, 1984. 

Sheldon D. Butts, 

Deputy Secretary. 

[FR Doc. 84-12316 Filed 5-3-84; 1:47 pm] 

BILLING CODE 6355-01-M 


2 

FEDERAL ENERGY REGULATORY 
COMMISSION 

May 2, 1984. 

The following notice of meeting is 
published pursuant to Section 3(a) of the 
Government in the Sunshine Act (Pub. L. 
94-409), & U.S.C. 552b: 

TIME AND DATE: 10:00 a.m., May 9, 1984. 
PLACE: 825 North Capitol Street, NE., 
Room 9306, Washington, D.C. 20426. 
STATUS: Open. 

MATTERS TO BE CONSIDERED: Agenda. 


Note.—Items listed on the agenda may be 
deleted without further notice. 


CONTACT PERSON FOR MORE 
INFORMATION: Kenneth F. Plumb, 
Secretary, Telephone: (202) 357-8400. 

This is a list of matters to be 
considered by the Commission. It does 
not include a listing of all papers 
relevant to the items on the agenda; 
however, all public documents may be 
examined in the Division of Public 
Information. 


Consent Power Agenda 


791st Meeting—May 9, 1984: Regular Meeting 
(10 a.m.) 


CAP-1: Project No. 7979-000, Peter C. 
Graham 

CAP-2: Project No. 7429-001, China Cow 
Hydro Company, Close Quarters, Inc., 
Double O. Hydro Company and Diamond 
T. Hydro Company. 

CAP-3: Project No. 7668-000, WP, 
Incorporated 

CAP-4: Project No. 7677-001, WP, 
Incorporated 

CAP-5: Project No. 7526-001, Capital 
Development Company 

CAP-6: Project No. 7666-001, WP, 
Incorporated 

CAP-7: 

Project Nos. 7377-001 and 002, Renewable 
Resources Development and Hat Creek 
Corporation 

Project Nos. 7379-001 and 002, Renewable 
Resources Development and Slate Creek 
Resources, Inc. 

Project Nos. 7380-001 and 002, Renewable 
Resources Development and Carloson 
Hydroelectric Corporation. 

Project Nos. 7381-001 and 002, Magnum 
Ranch, Inc. 

Project Nos. 7382-001 and 002, Renewable 
Resources Development, Upper Lake 
Creek Corporation, Middle Lake Creek 
Corporation and Lower Lake Creek 
Corporation 

Project Nos. 7383-001 and 002, Renewable 
Resources Development and Carlson 
Hydroelectric Corporation 

Project Nos. 7384-001 and 002, Renewable 
Resources Development and David E. 
Cereghino. 

Project Nos. 7385-001 and 002, Renewable 
Resources Development, et al. 

Project Nos. 7386-001 and 002, Renewable 
Resources Development and Magnum 
Ranch, Inc. 

Project Nos. 7429-002 and 003, China Cow 
Hydro Company, Close Quarters, Inc., 
Double O. Hydro Company and Diamond 
T. Hydro Company 

Project No. 7589-001, Paul S. Boyer 

CAP-8: Omitted 

CAP-8: Project No. 8060-000, Willow Springs 
Water District 

CAP-10: Project Nos. 4881-002 and 004, Ada 
County, the city of Boise and Arthur L. 
Bloom. 
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Project Nos. 3598-000 and 001, Cook 

Electric Company 

CAP-11: Project No. 5695-003, Paradise 
Irrigation District 

CAP-12: Project No. 4806-002, city of Auburn, 
New York : 

CAP-13: Project No. 7442-001, Douglas Water 
Power Company 

CAP-14: Project No. 6243-001, State of New 

‘Jersey Department of Environmental 

Protection 

CAP-15: Project No. 7223-000, STS 
Consultants, Ltd. 

CAP-16: Project No. 2500-002, Niagara 
Mohawk Power Corporation 

CAP-17: Project No. 2482-006, Niagara 
Mohawk Power Corporation 

CAP-18: Project No. 2482-007, Niagara 
Mohawk Power Corporation 

CAP-19: Docket Nos. OF84-73-000 and 
QF84-74-000, Turbo Gas and Electric, 
Ltd. 

CAP-20: Docket No. ER84-325-000, Iowa 
Companies (Enerex) 

CAP-21: Docket No. ER84-343--000, 
Pennsylvania Power & Light Company 

CAP-22: Docket Nos. ER82-704-000 and 001 
and EL83-8-000 and 001, Central 
Louisiana Electric Company 

CAP-23: Docket No. ER79-150-011, Southern 
California Edison Company 

CAP-24: Omitted 

CAP-25: Docket No. ER83-523-001, Florida 
Power and Light Company 

CAP-26: Docket No. ER82-211-000, Utah 
Power & Light Company 

CAP-27: Docket No. ER84-82-000, Iowa 
Power & Light Company 

CAP-28: Docket No. EC84-8-000, Arizona 
Public Service Company 

CAP-29: Docket No. EL81-14-004, American 
Municipal Power-Ohio, Inc. and the city 
of St. Marys, Ohio v. the een Power & 
Light Company 


Consent Miscellaneous Agenda 


CAM-1: Docket No. RM79-76-130 (Colorado- 
28), High-Cost Gas Produced From Tight 
Formations 

CAM-2: Docket No. RM79-76-167 (Colorado- 
5 Addition), High-Cost Gas Produced 
From tight Formations 

CAM-3: Docket No. SA82-18-002, Houston 
Oil & Minerals Corporation 

CAM-4: Docket No. RA8&2-19-000, 
Commonwealth Oil Refining Company, 
Inc. 

CAM-5: Docket No. RA81-75-000, 
Southwestern Refining Company, Inc. 

CAM-6: Dccket No. FA84-7-000, Sea Robin 
Pipeline Company 


Consent Gas Agenda 

CAG-1: Docket Nos. RP82-58-004, 005, 006, 
RP78-62-000, RP80-78-000, TA82-2-28- 
000, TA83—1-28-000, TA83-2-28-000, and 
TA83-2-28-005, Panhandle Eastern Pipe 
Line Company 
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CAG-2: Docket No. TA84~—1-46-004, 
Kentucky-West Virginia Gas Company 

CAG-3: Docket Nos. TA82-2-33-021, TA83- 
1-33-001, TA83-1-33-002, TA83-1-33- 
007, TA83-2-33-001, TA83-2-33-004, 
TA84-1-33-000 and TA84—1-33-004, El 
Paso Natural Gas Company 

CAG-4: Docket No. RP81-38-008, Tennessee 
Gas Pipeline Company, a Division of 
Tenneco Inc. 

CAG-5: Docket Nos. TA83-2-29-004 (PGA83- 
2a, IPR83—2a), TA84—1-29-005 (PGA84-1, 
IPR84—-1, DCA84-1) and TA84—1-29-002 
(PGA84-2a), Transcontinential Gas Pipe 
Line Corporation 

CAG-6: Docket No. RP83-30-017, 
Transcontinental Gas Pipe Line 

ration 

CAG-~7: Docket No. TA84-2-29-001 (PGA84— 
2a), Transcontinental Gas Pipe Line 
Corporation 

CAG-8: Docket No. RP84-72-000, Eastern 
Shore Natural Gas Company 

CAG-9: Docket Nos. TA84—1-28-002 and 004, 
Panhandle Eastern Pipe Line Company 

CAG-10: Docket Nos. CP78-124-008 and 009, 
Northern Border Pipeline Company 

CAG-11: 

Docket Nos. RP67-—22-000 and CP68-146- 
000, Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. 

Docket No. CI68-621-000, Tenneco Oil 
Company 

CAG-12: Docket No. RP84-67-000, Granite 
State Gas Transmission, Inc. 

CAG-13: Docket No. TA84-2-7-000, Southern 
Natural Gas Company 

CAG-14: Docket No. RP79-28-000, Tennessee 
Gas Pipeline Company, a Division of 
Tenneco Inc. 

CAG-15: Docket No. RP84-35-001, 
Consolidated Gas Supply Corporation 

CAG-16: Docket Nos. RP81-130-000, RP83- 
25-000, TA83-1-42-000 and TA82-2-42- 
000 (Phase I), Transwestern Pipeline 
Company 

CAG-17: Docket Nos. ST82-356-001 and 
ST82-357-001, Delhi Gas Pipeline 
Corporation 

CAG—18: Docket No. RP82-106-000 ANR 
Pipeline Company (Formerly Michigan 
Wisconsin Pipe Line Company) 

CAG-19: Docket No. RP82-135-000, Northern 
Natural Gas Company 

CAG-20: Docket No. CI83—12.044, Gas 
Producing Enterprises, Inc. (Coastal Oil & 
Gas Corporation) 

CAG-21: 

Docket No. Cl84-—225-001, Amoco 
Production Company 

Docket No. Cl84-212-001, TXP Operating 
Company 

CAG-22: Docket No. CI84—141-000, Union Oil 
Company of California 

CAG-23: Docket No. CI84-29-000, Jakes 
Branch Gas Company 

CAG-24: Docket No. CP78-207-000, Equitable 
Gas Company V. I. L. Morris; I. L. Morris, 
doing business as Waco Oil & Gas; I. L. 
Morris, doing business as Syndex, Inc., 
doing business as Waco Oil & Gas; I. L. 
Morris, doing business as Syndex of 
West Virginia, Inc.; Waco Oil & Gas 
Company a Corporation; Syndex, Inc., 
doing business as Waco Oil & Gas; 
Syndex, Inc., a Corporation; and Syndex 
of West Virginia Inc., a Corporation 


CAG-25: Docket No. IN83-1-000, Amoco 
Production Company, et al. 

CAG-26: Docket No. IN83-1-000, Amoco 
Production Company, et al. 

CAG-27: Docket No. CP83-333-004, 005 and 
006, Panmark Gas Company 

CAG-28: Docket No. CP83-149-000, Western 
Slope Gas Company 

CAG-29: Docket No. CP83-489-000, 
Transcontinental Gas Pipe Line 
Corporation 

CAG-30: Docket No. CP84~180-000, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. 

CAG-31: Omitted 

CAG-32: Docket No. CP84—16-000, Natural 
Gas Pipeline Company of America 


I. Licensed Project Matters 


P-1: 
Project Nos. 4042-002, 003 and 004, and 
6439-000, Gregory Wilcox 
Project Nos. 6423-000, 6424-000, 6425-000, 
6426-000, 6427-000 and 6428-000, 
Uncompahgre Valley Water Users 
Association and Montrose Partners 
P-2: Project No. 6718-000, Northwest 
Resources Generating Company, Inc. 


Il. Electric Rate Matters 


ER-1: Docket No. ER84—322-000, Pacific Gas 
and Electric Company 

ER-2: Docket No. EF83-5021-000, U.S. 
Secretary of Energy—Western Area 
Power Administration 

ER-3: Docket Nos. EF84—2011-001 and 006, 
U.S. Department of Energy—Bonneville 
Power Administration 

Miscellaneous Agenda 

M-1: Reserved 

M-2: Reserved 

M-3: Docket No. RM82-35-000, Fees 
Applicable to General Activities 

M-4: Docket No. RM83-68-000, Rules of 
Practice and Procedure: Revision of 
Contested Settlement Procedures 


Gas Agenda 
I. Pipeline Rate Matters 


RP-1: Docket Nos. GT84—14-000, RP81-49-021 
and RP83-68-000, Natural Gas Pipeline 
Company of America 

RP-2: Omitted 

RP-3: Docket Nos. OR78-1-022, 023 and 024 
(Quality Bank), Trans Alaska Pipeline 
System 


II. Producer Matters 


CI-1: Omitted 

CI-2: Docket No. CI84-332-000, Cities Service 
Oil and Gas Corporation, Cities Offshore 
Production Company and Oxy Petroleum 
Inc. 


Ill. Pipeline Certificate Matters 


CP-1: Docket Nos. CP81-302-003, 005, 006 and 
CP81-303-006, 008 and 009 and CP81- 
494-003, 004, CP82-392-001, 002, and 004, 
CP82-393-004 and CP83-429-000, Natural 
Gas Pipeline Company of America 

CP-2: Docket Nos. CP83-438-001 and 002, 
East Tennessee Natural Company 

CP-3: Omitted 

CP-4: Omitted 

CP-5: 
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Docket No. CP84-119-000, Texas Eastern 
Transmission Corporation and ANR 
Pipeline Company 

Docket No. Cl69-818-001, Chevron U.S.A. 
Inc. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84~12289 Filed 5-3-84; 10:21 am] 
BILLING CODE 6717-01-M 


3 
RAILROAD RETIREMENT BOARD 
Notice of Public Meeting 
Notice is hereby given that the 
Railroad Retirement Board will hold a 
meeting on May 10, 1984, 9:00 a.m., at 
the Board's meeting room on the 8th 
floor of its headquarters building, 844 
North Rush Street, Chicago, Illinois, 
60611. The agenda for this meeting 
follows: 
(1) New York Regional Office Space 
(2) Last Person Service Study 
(3) Bureau of Unemployment and Sickness 
Insurance (BUSI) Action Plan 
(4) Draft Regulations Regarding Waiver of 
Interest, Penalties, and Charges Under 
the Debt Collection Act of 1982 
(5) Proposed Disability Regulations (Part 220) 
(6) Appeal of Nonwaiver of Overpayment, 
George J. Kelley 


The entire meeting will be open to the 
public. The person to contact for more 
information is Beatrice Ezerski, 
Secretary to the Board, COM No. 312- 
751-4920, FTS No. 387-4920. 

Dated: May 1, 1984. 

Beatrice Ezerski, 

Secretary to the Board. 

[FR Doc. 84~12283 Filed 5-3-84; 10:08 am) 
BILLING CODE 7905-01-M 


4 
SECURITIES AND EXCHANGE COMMISSION 


“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENTS: (To be 
published) 

status: Closed meeting. 

PLACE: 450 Fifth Street, NW., 
Washington, D.C. 

DATE PREVIOUSLY ANNOUNCED: 
Wednesday, April 25, 1984. 
CHANGE IN THE MEETING: Additional 
Item. 

The following additional item was 
considered at a closed meeting 
scheduled for Tuesday, May 1, 1984, at 
10:00 a.m. 


Formal order of investigation. 


Chairman Shad and Commissioners 
Treadway and Cox determined that 
Commission business required the 
above change and that no earlier notice 
thereof was possible. 
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At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: JoAnn 
Zuercher at (202) 272-2014. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 84-12284 Filed 5~3-84; 10:12 am] 
BILLING CODE 8010-01-M 
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DEPARTMENT OF THE INTERIOR 
National Park Service 


Directive for Making a Finding of No 
Significant Adverse Impact Prior to 
Consenting to the Conversion of 
Existing Oil and Gas Leases to 
Combined Hydrocarbon Leases Within 
Glen Canyon National Recreation Area 


AGENCY: National Park Service, Interior. 


ACTION: Notice of directive for making a 
finding of no significant adverse impact 
on a pending application to convert 
existing oil and gas leases to combined 
hydrocarbon leases under § 11 of the 
Combined Hydrocarbon Leasing Act of 


1981 and request for public comment. 


sumMARY: In accordance with section 
11 of the Combined Hydrocarbon 
Leasing Act of 1981 and § 3140.7 of the 
Bureau of Land Management's lease 
conversion regulations, the Regional 
Director of the National Park Service 
must make a finding of no resulting 
significant adverse impacts before an 
existing oil and gas lease within the 
Glen Canyon National Recreation Area 
(NRA) can be converted to a combined 
hydrocarbon lease that enables the 
holder to develop tar sands, oil and gas. 
The Director of the National Park 
Service will be issuing a directive 
setting forth the internal procedures and 
criteria to aid the Regional Director of 
the Service's Rocky Mountain Range in 
determining whether she can make this 
finding in regard to a pending 
application for lease conversions within 
the Glen Canyon NRA. The directive is 
the subject of this notice. 

The Combined Hydrocarbon Leasing 
Act requires existing oil and gas lease- 
holders to submit applications for lease 
conversions to the Bureau of Land 
Management within a specified period. 
In that period a consortium of 
companies and individuals submitted 
the only complete application for lease 
conversions within the Glen Canyon 
NRA. The consortium’s application 
currently is the subject of a draft 
Environmental Impact Statement being 
jointly prepared by the National Park 
Service and the Bureau of Land 
Management. The availability of that 
document for public review will be 
announced shortly within the Federal 
Register. 

In order to provide the public with an 
opportunity to comment on the 
procedures and criteria the Service 
intends to use in making its mandatory 
finding as to whether or not the 
proposed lease conversions and the 
subsequent tar sand development within 
the NRA would cause significant 


adverse impacts on the resources or 
administration of the NRA or contiguous 
park units, and to enable the Director of 
the National Park Service to finalize the 
directive with the benefit of public 
comment, the Director urges the public 
to submit comments on the procedures 
and criteria contained in this notice. In 
finalizing the directive, the Service will 
consider all comments received within 
the 30-day public comment period. 


DATE: Comments must be received on or 
before June 7, 1984. 

ADDRESS: Please submit written 
comments to: Energy, Mining and 
Minerals Division (480), National Park 
Service, Room 3223, Main Interior, 18th 
and C. St, NW., Washington, D.C. 20240. 
FOR FURTHER INFORMATION CONTACT: 
Carol McCoy, Energy, Mining and 
Minerals Division, National Park 
Service, Room 3223, Main Interior, 18th 
and C St, NW., Washington, D.C., 
Telephone number (202) 343-4630. 
SUPPLEMENTARY INFORMATION: The 
Combined Hydrocarbon Leasing Act of 
1981 (30 U.S.C. 181) amended federal 
mineral leasing law to eliminate the 
distinction between oil and tar sands 
thereby allowing for the development of 
tar sands under a federal oil and gas 
lease. The Act redefined the term “oil” 
to include all nongaseous hydrocarbons 
other than coal, oil shale and gilsonite 
and authorizing the issuance of 
combined hydrocarbon leases within 11 
special tar sand areas within the State 
of Utah. The Act directed the Secretary 
to promulgate regulations that set forth 
procedures by which holders of existing 
federal oil and gas leases issued on or 
before November 16, 1981 and located in 
one of the special tar sand areas could 
be converted to combined hydrocarbon 
leases. The Bureau published final 
regulations establishing these 
procedures on May 24, 1982 (47 FR 
22474). 

To obtain a combined hydrocarbon 
lease under the Bureau of Land 
Management's conversion regulations, 
an existing oil and gas leaseholder must 
submit an application to the Bureau 
which contains a complete plan of 
operations. The plan must account for 
development activities through the 
commercial development of the tar sand 
resource. The plan must also 
demonstrate adequate protection of the 
environment and diligent development 
of the tar sand resource. In order to be 
eligible for consideration, all 
applications for lease conversions had 
to be submitted to the Bureau by 
November 16, 1983 as required by 
section 8 of the Act. 

On December 16, 1982, a consortium 
of energy companies and individual 
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federal oil and gas leaseholders in the 
Tar Sand Triangle Special Tar Sand 
Area submitted an application for lease 
conversions to the Bureau of Land 
Management. The consortium proposes 
to develop the tar sands associated with 
the various leases as a single 
development project. Approximately 50 
percent of the acreage associated with 
the leases identified in the application 
falls within the Glen Canyon NRA. The 
consortium’s application was the only 
application for lease conversions within 
the Glen Canyon NRA that was 
submitted within the required deadline 
and deemed complete by the Bureau of 
Land Management. 

Under section 11 of the Act and 
Bureau of Land Management's 
regulations (43 CFR 3140.7), tar sand 
lease conversion and development may 
be permitted within units of the National 
Park System only if the following special 
conditions are met: (1) The enabling 
legislation of the unit permits mineral 
leasing; (2) the proposed tar sand 
development is in accordance with the 
applicable minerals management plan 
developed by the National Park Service 
for unit; and (3) the Regional Director of 
the National Park Service makes a 
finding that the proposed tar sand 
development, as prescribed in an 
applicants’ proposed plan of operations, 
will not result in any significant adverse 
impacts on the resources and 
administration of the unit or contiguous 
units of the National Park System. By 
virtue of its enabling legislation which 
allows for mineral leasing and its partial 
location within a designated special tar 
sands area (i.e., the Tar Sands Triangle), 
Glen Canyon National Recreation Area 
(NRA) is the only unit of the National 
Park System where tar sands 
development may be permissible, 
provided conditions (1) and (2) can be 
met. 

The Bureau of Land Management 
must obtain the consent of the Regional 
Director of the National Park Service 
before the Bureau can convert the 
consortium’s existing oil and gas leases 
within the Glen Canyon NRA. The 
Regional Director can only give consent 
to the issuance of combined 
hydrocarbon leases if the tar sand 
development associated with the 
converted leases, as proposed by the 
applicant, would be in accordance with 
the Glen Canyon minerals management 
plan and if a finding can be made that 
the development proposed by the 
applicant would not result in any 
significant adverse impacts on the 
resources and administration of the 
NRA or the contiguous unit of 
Canyonlands and Capitol Reef National 
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Parks. If the Regional Director is unable 
to make such a finding, the Bureau 
cannot convert the leases within the 
NRA. 

The Director of the National Park 
Service has developed the internal 
directive published below to provide 
guidance to the Regional Director of the 
National Park Service’s Rocky Mountain 
Region as to the procedures and criteria 
to follow in making a finding as to 
whether or not there are any resulting 
significant adverse impacts associated 
with the simultaneous conversion of the 
leases contained in the consortium’s 
proposed application that lie within the 
Glen Canyon NRA. 

The directive is intended to insure 
that the Regional Director's finding is 
thorough and objective and that park 
resources and visitor values are 
protected. From a procedural point of 
view, it divides the Regional Director's 
finding on the consortium’s proposal 
into two separate components: (1) A 
technical analysis of the resource 
impacts and the administrative effects 
on the NRA and the contigous units that 
result from the proposed development 
activities ensuing from the proposed 
lease conversions, and (2) a 
management determination as to 
whether those effects constitute a 
“significant adverse impact.” The 
technical analysis of the effects of the 
consortium’s proposal will be performed 
by technical staff within the Service. It 
will be based upon information 
contained in the proposed plan of 
operations. The management 
determination of whether a significant. 
adverse impact results from those 
effects will be the responsibility of the 
Regional Director. That determination 
will be made based upon a careful 
review of the technical analysis in light 
of the management responsibilities of 
the National Park Service. 


Directive for Making a Finding of No 
Significant Adverse Impact in Regard to 
the Pending Conversion Application 
Within the Glen Canyon National 
Recreation Area 


From: Director, National Park Service 
To: Regional Director, Rocky Mountain 
Region, National Park Service. 


The regulatory requirement contained 
in 43 CFR 3140.7 specifies that: 


“In order to consent to any conversion or 
any subsequent development under a 
combined hydrocarbon lease requiring 
further approval, the Regional Director of the 
National Park Service shall find that there 
will be no resulting significant adverse 
impacts on the resources and administration 
of such areas” (i.e., Glen Canyon NRA) “or 
other contigous units of the National Park 
System.” [italics added] 


Because little specific guidance exists as 
to what constitutes “no resulting 
significant impact” and how the 
required finding shall be arrived at, I am 
issuing the definitions, decision criteria, 
and procedures contained in this 
directive for you to use in making the 
finding on the pending conversion 
application within the Glen Canyon 
NRA. These definitions, criteria, and 
procedures are based on a review of 
applicable laws, regulations, and 
management policies of the Service and 
are set forth below. 


Definitions 


As applied in the context of the 
National Park Service’s mandatory 
requirement to make a finding of “no 
significant adverse impact” prior to 
consenting to the approval of the 
proposed application for least 
conversions under the Combined 
Hydrocarbon Leasing Act, you should 
use the following definitions: 

“Resulting’—any impact that is 
directly or indirectly attributable to, a 
consequence of, or a logical outcome of 
tar sands development activities that 
could occur as a result of converting the 
leases in the consortium’s proposal and/ 
or ensuing exploration, operations or 
other activities. Resulting also includes 
impacts on NPS resources that occur 
from regional population growth and 
industrial, energy and other 
development necessitated by or 
associated with the project. 

“Significant Adverse”—an impact 
shall be deemed to be a significant 
adverse impact when that impact or 
combination of impacts is of such 
magnitude, scope, location, timing, 
extent, frequency or duration that the 
Regional Director concludes that the 
impact or combination of impacts 
conflicts with the preservation of the 
resources, values or attributes of a park 
unit, or portion thereof, for present or 
future visitors. 

“Impact”—any quantitative or 
qualitative change in environmental, 
ecological, historic, cultural, aesthetic or 
visitor experience factors or indicators. 
These factors include, but are not 
limited to, the following: 

(a) Geologic and topographic impacts, 
including changes in the chemical or 
physical characteristics of the rock or 
alterations of topographic features; 

(b) Noise impacts, including increases 
or decreases in noise levels compared to 
noise levels without the project (Note; 
effects on both humans and wildlife 
include auditory effects such as hearing 
impairment or noise degradation of the 
existing park environment); 
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(c) Soils impacts, including 
disturbance and movement of soils or 
modifications to soil composition; 

(d) Air quality impacts, including 
increases or decreases in ambient air 
quality due to emissions of pollutants 
including fugitive emissions, or changes 
in air quality related values such as 
visibility in comparison to baseline 
conditions without the project; 

(e) Water quality and quantity 
impacts, including increases or 
decreases in suspended solids, 
biological or chemical oxygen demand; 
the presence of trace elements; changes 
in acidity; reductions in the quantity of 
available water; disruption of surface or 
groundwater regimes; 

(f) Biological impacts, including 
modifications of existing habitats, 
species composition, species diversity, 
and effects on individual floral and 
faunal species, effects on threatened 
and endangered species and those 
species deemed to be of high federal or 
state interest; 

(g) Cultural and historic resource 
impacts, including changes in the 
location, stratigraphy, condition or 
content of historical and archaeological 
materials; effects on resources that are 
listed on the National Register of 
Historic Places; and - 

(h) Visitor experience impacts, 
including changes in the type of 
experiences or the levels or enjoyment 
of park resources. 


Procedures and Decision Criteria for 
Making the Significance Finding 
Procedurally, the finding on the 
proposed conversion application should 
consist of two parts: (1) A technical 
analysis of the resource impacts and 
administrative effects on the Glen 
Canyon NRA and on the contiguous 
park units of Canyonlands and Capitol 
Reef National Parks that could result 
from the proposed development 
activities ensuing from the proposed 
lease conversions, and (2) a 
management determination as to 
whether those effects constitute a 
“significant adverse impact.” The 
technical analysis of the effects 
associated with the consortium’s 
proposal will be performed by technical 
staff within the Service based upon 
information contained in the proposed 
plan of operations. In making the 
management determination you need to 
apply the three decision criteria 
identified below. In doing so, you must 
give careful consideration as to whether, 
and to what extent, any issues or 
impacts identified in the technical 
analysis would conflict with the 
management responsibilities of the 
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Nationa! Park Service. The three 
decision criteria are as follows: 

1. Can it reasonably be anticipated 
that the proposal as submitted by the 
consortium will result in impacts that 
would violate a mandatory 
responsibility or interfere with the 
purposes for which the Glen Canyon 
NRA or the contiguous national parks 
were established or are managed? This 
would include any violation or likely 
violation of applicable statutes (e.g., the 
Service's 1916 Organic Act, Combined 
Hydrocarbon Leasing Act, enabling 
legislation of the Glen Canyon NRA, 
Clean Air Act, Endangered Species Act, 
National Historic Preservation Act) 
regulations, or established NPS 
management policies (e.g., Statement for 
Management, General Managment Plan, 
Resource Management Plan, Minerals 
Management Plan). Examples of this 
type of impact would include, but are 
not limited to, an unacceptable impact 
on an endangered species, an 
unacceptable impact on a National 
Historic Landmark, a violation of a 
National Ambient Air Quality Standard 
established under the Clean Air Act, or 
a conversion proposal within an 
excepted minerals development area as 
articulated in the minerals management 
plan. 

2. Can it reasonably be anticipated 
that the proposal as submitted by the 
consortium will result in impacts that 
would change the character of the land, 
a single resource or resources of the 
NRA or the contiguous units to such a 


magnitude or extent, or occurring with 
such timing (i.e., daily or seasonal), or 
frequency, or duration, or at such 
location that the impact or impacts 
would diminish the resource values for 
which the NRA or the contiguous units 
were established? Examples of this type 
of impact would include, but are not 
limited to, the destruction of scenic 
panorama whose value is judged to be 
of national significance, or the 
destruction of a species habitat that is 
integral to the unit, or a repeated smoke 
plume visible during the peak visitor 
season of either the NRA or contiguous 
national parks. 

3. Can it reasonably be anticipated 
that the proposal as submitted by the 
consortium will result in a number of 
impacts that, when considered 
cumulatively or synergistically, would 
change the character of the lands or 
resources or quality of the visitor 
experience (i.e., present and future) 
within Glen Canyon NRA or the 
contiguous units? As in #2 above, you 
must consider the magnitude, extent, 
location, timing (i.e., daily and 
seasonal), frequency, and duration of 
these individual, cumulative and 
synergistic effects. Examples of this type 
of impact would include, but are not 
limited to, where the cumulative effects 
of noise, odor, and visual intrusion 
change the basic character of an 
important resource area of the NRA or 
are judged to result in an unacceptable 
change in recreational opportunities. 
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If the tar sand development activities 
proposed by the consortium would 
cause a violation of the type specified in 
the first criterion you must make a 
mandatory finding of a significant 
adverse impact. If the consortium’s 
proposal results in an impact of the type 
specified in either of the other two 
criteria, you will need to make a 
reasoned judgment, based on the best 
available information, of whether the 
impact is deemed to be a significant 
adverse impact as defined in this 
directive. 

After reviewing the technical analysis 
and applying the decision criteria, you’ 
must notify the Bureau of Land 
Management in writing that the National 
Park Service denies or grants its consent 
to the issuance of combined 
hydrocarbon leases to the consortium. In 
so notifying the Bureau of Land 
Management, you also need to forward 
complete documentation that 
substantiates your determination so that 
the Bureau can incorporate the 
information into its record of decision 
on the proposed application. Timely 
notice of your finding and the 
availability of supporting documentation 
must be published in the Federal 
Register and in local newspapers. 


Dated: May 1, 1984. 
Russell E. Dickernson, 
Director, National Park Service. 
[FR Doc. 84-12227 Filed 5-484; 8:45 am] 
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